







“epi 
yy, : 
4) ante j 
Tiel eat he 
OO tn ty sae 


tie 
AM it 
nd 





eee 


>=: 
= 


Hi 

ii WA aE 
iit 

Woig! 


Mavi Veseiby 
ALTA Narr 
A at 













a I 


haa uy 







wand 
py ah es ollek 
epasig tar? 







- eee 
rated 








Digitized by the Internet Archive 
in 2010 with funding from 
CARLI: Consortium of Academic and Research Libraries in Illinois 


http://www.archive.org/details/illinoisappellat28 gilli 








_ 


oe a 
17728, 
AgsacinTO 





SOUND... 





FES 6. 


39173 \0 |b / 
ON 
THR PEOPLE OF TH# STATE oF ILLINOIS 
ex rel, JACOB TYARDZIK et al., 
(Relators) 


Aen, 


pees, 


Appellants, i 
| APPHAL FHOM SUPURIOR 
vs. 
| COURT OF COOK COUNTY, 
WRANCIS X, SWIRZTLIK et al., 
| (Respondents) 
Appellees, 
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MR, PRESIDING JUSTICE MATCHETT 
DELIVERED THE OPINION OF THE COURT, 





i. Relatore (originally two, now seven) by their anuended 
and additional petitions, filed an inSormation in tue nature of a 
quo Warranto, whereby they seex to question tne title of the 
respondents (thirty-four in number), who claim to be and are acte- 
ing as officers, directors and comuissioners of the Polish National 
Alliance of North America, a fraternal insurance corporation organe 
ized under the laws of Illinois December 7, 1380, under the name 
of the United Polish National Benevoient Society. March 30, 1896, 
the Alliance qualified under the act concerning the organization 
of fraternal beneficiary societies, and in force June 22, 1893, 
ani amended by the act approved June 21, 1895, in foree July 1, 
1495, (See Session Laws of 1893, page 130; Laws of 1895, pages 
178-80; Ill. State Bar Stats, 1935, chap, 75, pages 1921-26, sees. 
1 to 14.) 

October 14, 1935, an order was entered in the Superior 
court granting leave to the State's Attorney to file an informa- 
tion. January 3, 1936, the order of October 14th was vacated and 
leave given to file an amended petition, which was filed Warch 14, 


1936, A rule to show cause was entered, which respondents answered. 
June 23, 1936, the additional petition was filed, and on the same 


fate the court, considering the cause upon the pleadiugs with ex- 


aibite thereto attcened, held the same insufficient to warrant the 


\ 
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filing of an information, entered an order disuwiesing the petitions 
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at the cost of the relators, From that judgment the relaturs 
have perfected this appeal, 

Respondants claim title by reason o1 their election at 
the 27th convention of the Alliance, which was held in Baltimore, 
Maryland, from September 16, 1935, to September 23, 1935, The 
charter, constitution and by-laws of the Alliance and the minutes 
of the proceedings of the convention are all attached as a part 
of the pleadings. Fourteen of the respondents were elected 
originally at the convention held last prior to the Baltimore 
convention at Seranton, Pa., in 1931, and were re-elected at the 
later convention in Baltimore, Under the by-laws these fourteen 
hold office until their successors are elected and qualified, 
The legality of the proceedings of the Seranton cenvention is 
not questioned, It is apparent, therefore, that as te these 
fourteen officials an ouster from their present offices is ime 
poesible in these proceedings, However, the relators challence 
the right of these with the other respondents, 

The pleadings are voluminous, ‘The partiss have agreed 
to reduce their respective contentions from twenty-two to seven, 
and to these we have given consideration. 

5 a The relators base their first contention upon the 
charter of the Alliance. They say it provides for "triennial" 
conventions; that the 27th convention held at Baltimore was a 
“quadrennial” convention and not a special one, and that the 
convention was, therefore, illegal and the selection held at it 
void as contrary to the charter, Relators ask us to carefully 
distinguish between the charter, the certificate of Association 
and the constitution and by-laws, They say tne charter consists 


of the certificate of association 23 amended and the statutes 
covering this subject. Wood v, Mystic Girele, 212 111. 532; 


Fraternal Tribunes v, Steele, 114 Ill. App. 194, 215 [11], 190; 


atogetion ens tnenghy—; ders mort ‘ totelat ot ‘te taco ons fe 
steagar atid bxsentead ave ef 

zs hol soe Le siesdd to Hopsst yd ef¢is mialo atusbitogach 
~tomisisd mi - ples eaw Holdw ,e¢onsiliaA att to moelstnevines ASS end 
en §=6, deel ,ok tadmedqe® of ,ch@L ,of tedmacqesl sert , boc lytedl 
aésunio edt bos sou iLLA ers ‘io sewale-yd bas aekttusitenmoo ,tedtecde 
tteyg # es benostia Ile ete soliadvies edi ‘to aynibesootd silt ‘te 
betoele stew adnebnoqest sit to aseftwel .egaihseto ent ‘to 
orom it Lad ant os to lig Jasl bled nolssevnos exis is Vilsalytro 
ant ial beton[e-s1 etew baw {EOL at , ad _soboarsee $43 moltneveoo 
ase dtu' sands amsinud ent sepa sor omtd Lal rf Hod t neeRoS ines 
boLti Lemp bie botos Le ots etoranegowa tieads fda esi tts Blorf 
at nott aa vito Kotasto& at To agnlbeeoors any ‘to eo Schad eat 
saons of os datz Detect deragas ‘at +2 -benoltes up ton 
aah ai aoa! tte siteae xg xigsit won't tedaso he elaiortto aned to 
ence lisse exote ten git “Tove woH sagatboooorg eesr?d at eldiaseq 
asnehmoqnex renito eait si bs enostt to et it oct 

bsetye evan astiteg ext euontaukor ets eyoatbas fo ost 
, meves od owdaystaevws mont anoivnasags evitosunes tient sohbet oF 
| | smoitetebienoo moves eyed sw ones? os base 

ont sous ‘aici eactioe ndactt saad exote fer ost PE iD § 
Sfeinumetas” rot panied: si yao reat noha eat bee rotresto 
& eaw stomliglal ts blest not? sea AVS ‘edd extd janottcevnes 
odd dadd Stic , oto Latoou s fon bae no bd we vit06 *Leisnerbeup" 
+i te asee nol tos £8 oss ‘bas Lege Lit ,erotane i ae sobs aevaoo 
tivtores od as wae atodnlo® to staco ony os weet c09 a8 biov 

: goiteiooesa. to geet ti¢ze ede \tedmaio Co naewted Kalugatiesn 

atelenco tatiede ssid yas, yout .mateyd bag. Bottnsidencs oat bee 
apduteie sot bas hebapue es soiteleoeag to eemoltisres ant To 
‘SEG .LLT S£8 ,eforky at: 3 too de | eins, anizevon 


a eee tkOr ceed . £25 SEE > kcal depen: tmmbegs 





3 


Sherry v. WCOF, 166 Ill. App. 254. article 1, section < of the 
constitution provides that the convention of the Alliance “shall 
meet for deliberation at the time and place fixed by tre last 
preceding convention." ‘The time and nlace of the mesting of the 
Baltimore convention was fixed at the last preceding convention, 
held at Seranton, Pa, The relators, however, contend tiat sec- 
tion 2 is inconsistent with the charter and for that reason void, 
The charter is attached to the pleadings, It appears to have 
been granted liarch 30, 1896, At that particular time the Allie 
ance was accustomed to hold “biennial” conventions, The charter 
by clause 5 grants the supreme power oi the order to a central 
governuent, composed of ten men "to be elected by the representatives 
of the members of the respective grouos thereof at the "biennial! 
session of the Alliance," Clause 7 oi the cuarter, alter stating 
the names of the rirst ten directors, provides thai their successors 
shall be elected by the representatives of the members of the 
respective groups thereof “at the ‘biennial' session of the 
Alliance, wnich is the supreme legislative body of the Alliance," 
July 18, 1917, there was filed with the Secretary of 
State at Springfield a certificate to the effeet that at the 
regular “biennial® convention of 1915 a resclution was adopted 
by which the “Articles of Association® were amended “by changing 
the time of meetings of the supreme legislative body of the soe 
ciety from 'biennial' to 'triennial' sessions." ‘he resolution 
was submitied to a referendum vote of the groups and approved and 
ratified by a vote of more than two-thirds of the subordinate 
groups and thereupon becane effective, This auendment was ap- 
proved by the Director of Trade and Commerce on July 16, 1917, as 
attested by the Superintendent of inmiseics, und filed with the 
Seeretary of State July 18, 1917, Beginning with 1918 the Allie 


ance held "triennial" conventions up to and including the 26th 
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convention, held in Scranton in 1931, with the execeotion of a 
special convention held in 1928, This 26th “triennial” conven- 
tion passed a resolution changing the time for ioiding the con- 
vention from “triennial" to “quadriennial.* It was not, hewever, 
submitted to the subordinate groups for ratification ner Viled 
with the Secretary of State, the Director of Trade and Commerce 
or the Superintendent of Insurance, However, we find nething in 
the charter which is inconsistent with this aetion, Vor upon 
exemining the law under which the Allisnce wag incorporated do we 
find anything therein inconsistent therewith. Heading the peti- 
tions it appears that the point is an afterthcucht. 

The first petition iw one part of it describes the conven- 
tion as triennial, in another part as quadriennisl, The Baltimore 
convention was july calied, ihe call was well krawn to sll the 
members of the Alliance, Relators knew of it, The greater number 
of them took part in it. No one of them made any nrotest on this 
ground, Section 74 of the statute above cited requires the aporoval 
of the Director of Trade and Commeree of changes in the sharter, but 
reasonably interpreted this must be held to refer to matters whieh 
are mandatory under the statute. There is no mandatory provision 
in the charter with reference to the time of holding these conveiue 
tions. Relators are not now in a rosition to claim that a convene 
tion in which they participated without protest is void, The first 
contention cannot be sustained, 

Ill, The seeond ecntantion of the relators is that tiie 
election of the respondents is void for the reason that fifteen 
directors were elected, whereas only thirteen could legaliy be 
chosen, The orizinal Articles of Association nemed ten persons to 


act as directors and vested in them the government of the Alliance, 


It provided for the eleetion of their successors by representatives 
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of the group in their “biennial session,” which was ¢Siven suoreme 
legislative power. The number of directors was not expressly 
Limited as provided for in the statutes, If there was a linitae 
tion it was only by implication, In 1903 the Articles were 
amended so as to increase the number of diréctors to eleven, itn 
1909, by a like amendment the number was increased to thirteen, 
In 1915 by like smendment the number waa increased te filteen, 
The last nemed amendwent, like the preceding amendments, was 
Tiled with the Secretary of State, but thus far has net been ape 
proved by the Director of Trade and Commerce or by the Sunerin- 
tendent of Insurance, Sec, 74 of the Fraternal Peneficiary 
Societies Act (see Ill. State Bar Stats. 1935, page 1924) proe 
vides that any corvoration, asecciation or society oresnized 
under the previsions of the act may change its article of assne 
ciation in the manner prescribed by its own rules, but no such 
change shall be of legal effeet until a certificate setting forth 
finally and definitely the changes proposed shall have been sub- 
mitted to and apvroved by the Director of Trade and Commerce and 
filed in his office, Every corporation, asscciation or society 
organized, having adopted such change in its articles of associae 
tion, shall comply with the vrovision of this section Within 60 
days. It appears that for twentvefour years the Alliance hes 
treated the amendment as in foree., It dees not appear that any 
state official has at any time made objection. The Alliance conm- 
plied with the section in so far as any duty was cast upon it, 
Three of the relators were candidates for the office of director 
at the Baltimore convention when 15 directors «ere chosex, None 
of them made any objection on this cround, The point was not 
raised by the criginal petition, It was first sugsested in the 
additional petition filed June 23, 1936. Moreover, section 7 of 


the Fraternal Insurance Beneficiary act (see 111, State Bar 
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State. 1935, page 1924) which contains the law app ivable toe 
Articles of Association of fraternal corporations, foes not limit 
the number of directors which may be choeen, difrering in tuis 
respect from many other statutes, Yor more than 24 years every 
member of the Alliance seesus te have seaquiesceced in the view that 
their representatives were entitled to participate in the choice 
of fifteen directors, Whatever the rigt of ratate officisls 
might be, we hold these cannot now, under such circumstances, 
raise this question. People ex rel, Zarly v, Bierman, 249 Ill. 
App. 217; People v, Crowley, 250 Ill, 282, Moreover, even if 
permitted to raise the cuestion, we are unshle to eee how bt 
ecculd affeet any of the respondents, except possibly the two 
directors who received the least number of votes at the eleetion, 
We hold against this contention, 

Lv. The third contention of relators is that the conven- 
tion should have elected seven men and three woren directors, 
whereas eight men and two women were chosen, Also that 25 eomaise 
sioners should have been elected,whereag only 17? were chosen, It is 
aifficult to understand the theory of the relators in so far ap 
the election of commissioners is concerned, If the convention 
should have chosen 26 commissioners w24 only clectsd 17 of them, 
this would be no reason for ousting the 17 who were in fact ciosen. 
The fact that the convention did not elect as many comissioners as 
it ought to have elected would be no reason for removing those who 
were elected, thus leaving the cornoration without any commissions 
ers, Mandamus to elect others rather than euo varranto to Ouse 
those chosen would seem to be the appropriate remedy, In thie, as 
well as other objections made under contention <h ree, the reletors 
rely on the provisions of sections 36, 38 and 42 of the by-laws. 


The official minutes of the Baltimore convention show, however, 
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that the convention amended these sections of the by-laws; that 
the changes were recommended by the Committee on By-lave and 
adopted by the convention without protest. The amendments changed 
the vrovision whieh provided for the election of seven men and 
three women directors, This change provided for the election ef 
five men and twe women in directorial district A and either a man 
or woman in directorial districts B, C and D. Two of the relators 
particivated in this election without objection. 

Another objection made is that two women commissioners 
at large were elected, whereas by the tnird paragraph of section 
38 of the by-laws wowen commissioners were ineligible for this 
Place. the restriction, however, refers to comsissioners elected 
in particular districts, not to commissioners elected as these were 
to represent the Aliiance as a whole, Evidently it was so under~ 
stood, for the point was not raised by any objection made at the 
time of the election, 

Ve. the fourth contention of the relators is that the 
election of the respondents was illegal by reason of the provistkon 
in the constitution of the Alliance to the effeet that the elece 
tion should be held on the 4th day of the convention, In this pare 
ticular instance it was held on the 8th day. We hold this provision 
of the Constitution is evidently directory rather than mandatory. 


People v,. Graham, 267 Ill, 426; People v, Miller, 314 Lil. 474, 


et ern ener orn 





Notwithstanding such a provision, ofiicers cliosen at a later day 
than that fixed, if there is no other infirmity in their titles, 
are heid to be officers de jure, Beardsiey v. Jomneon, 121 i. Y, 


224; Nashua Fire Ins. Co. v. Moore, 55 i. 4, 45; In re: Zenitierm 





Go., 113 Atl. 327; In re: Farrell, 200 K.Y. Suppl. 95. Ir fact, 





counsel for the relatore concede that this fect slone would not 
invalidate the election, but insist that it should have some 


weight in the consideration of other points discussed, 
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VI. ‘The relators also contend that the Baltimore convene- 
tion should be considered only as a special convention at which 
no officer could be cleected. This contention is essentially not 
different from that which we have already considered in cennection 
with the argument that a “triennial rather than a quadrennial® 
convention should have been called, What has been already said 
need not be repeated, The contention cannot be sustained, 

VII. Yhe sixth and seventh contentions of tne relators 
may be considered together, These are that the convention was 
ualawfully convened and the election disnonestly conducted, Con- 
tentions of the relators in brief are that for a year prior to the 
convention Swietlik and others conspired to gain control of the 
Alliance, To that end Swietlik “hand-picked” a Credentials Cone 
mittee for the purpose of seating uis adherents, thereby gaining 
control. ‘The three wen chosen by him for this purpose were H, 
Rozicki, who acted as chairman of the Uredentiais Committee, M, 
Lada and K, Domanski, As there were only five members of the 
Committee these three were able to control it. Relators say, 
that as soon as the names of this Credentials Committee were 
published in the official organ of the Alliance, challenges 
against these three were filed with Sweitlik and the Credentiais 
Cormittee on the ground that these three men were not delegates 
from their communes and therefore not eligible to sit on the 
committee; that a revort of a committee of five from "said come 
mune" had been filed with the central executive boerd and the 
eredentials committee; that these cawe into the hands of Rezicki, 
who thereafter destroyed them; that the reports of this committee 
of five showed that these three men were not entitled to sit as 
delegates or to be members of the committee because they had not 


been elected representatives; that seven delegates from Comune 


38, of which Rozicki was one, were duly elected from that commune, 
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and that they were prevented from taking their places in the house 
by the credentials committee; that getting no relief from the 
eensor and the credentials committee, 33 delegates and 40 addi- 
tional delegates sought the aid oj the supervisory council, the 
highest judicial tribunal ef the Alliance, In response thereto 

14 of the 26 commissioners made a written demand on Swietlik to 
call a meeting of the council Yor the puroose of dispesing of the 
complaints, He refused to de so. Then 14 members of the supere 
visory council made a demand on the central executive board to 
call a special meeting of the council; this was done, #ifteen 
members of the council met and by a vote of 14 te 1 decided that 
the credentials committee, as appointed, was null and void; cone 
demned the conduct of the comaittee as unfair and unlawiul; and 
appointed a new credentials committee, served notice of their 
acts on the censor, and demanded the books which were in the 
possession of the Swietlik credentials committee; the committee 
refused to surrender these books, ‘The supervisory council ine 
sisted on bringing the matter to the attention of the delerates at 
the opening of the convention but were prevented by Swietlik, who 
induced them to permit his credentials committee to make its re- 
port for the purvese of permitting the seating of representatives 
on List No, 1, which was supposed to contain only the names of un- 
challenged delezates, Swietlik promising that when the convention 
came to order he would permit the council to make its report, The 
oredentials committees did not place only unchallenged representa- 
tives upon List 1, but ineluded therein 38 meubers who were net 
duly elected, and alse withheld from the list the namee of 28 


unchallenged delegates, whe were know: to be opvornents of Swietlik, 


When members of the council and other delegates undertook to object 
they were prevented from being heard by Swietlik, who drowned them 


out by the use of a “loud-speaker and microphone,” ordered the 


eavosi acs al gsevaeta tiedd anias? moti botneveta etew yads tect baw 
ait mott teiiex on guicdies tact jaotiiamoo sialiushexy edt yd 
+~ibba Gb bas astsyolobh 6é ,osts immoa aflaisuebetp ant bus toaneo 
ess ,Jioagoo yroaivusque ees io bis od tipvoe eetageteh Lemoid 
etetedd eamegaet ol .eomeillA eit to Lenudias Laiotbut seedy ic 

of uliteiweé ao hisses aetilaw a shen augaotseimaoo 0S end te df 
aaj to giiaugeib to seogisg one to! Lisau.o ond Lo gniteem s flag 
-gegia edt ‘to exsduem AL asat .oa ob of hoeutert ef 6 .etaialgqmes 
ot Disod evidvooxs Isidce9 sot mo baasebh @ Shan Liloases yroaiv 
peatiii ,ga0b eww eins ;cifonuoo silt to gaitesm Isiosgqe a Lisp 
tgasd bebiesb I o¢ AL lo edcv s yd bes tom Lioases eft io. stedmem 
“neo r;bloy has iina aer ,beotniegqe as ,cetdinneo efaitnebeto any 
bos ;ie'lweloy boe wistoy as eetiiempe sid bo goxsiaes silt henmed 
risat ‘to soijon boevipe. .sediinwes alaiiaebets wen a heiniogge 

ect ai etew asinw adood ost behasmeb bis ,teeneo eit no side 
eetiinmoo eid jeote luo alaiinuebeto wiigeiwG etd ‘to soisaeraog 
aii Lloaveoo ytoaivieque edi ,axood ened tehbasisee of heastot 

ts eoteseleb eit ‘to moiiaedss ocd o@ r9dtem ods gutgaird go. besete 
oiw ,Ailgeiwi yd bedneverg etew dud seliaev avo and to gakusgo oat 
-st eti salem of oatdinneo elaliaebete add disgeq of meds beoubss 
gevitingaegetgex to gaigaca eid gaitddtageg to aaoctuqg oat to0t dteq 
ett ‘te asueut eat yino Siatimes of besoqqae eaw soidw ,f .o4 tatd ao 
nottuernes ett sedw Jedd anleinorg Attdoiwei ,raetayeieb bagrteliaso 
of? ,dtecax etd stam et Sienuoo oi) diageq bivnow oa aebio. of onw9 
-sitosastget hogae Lisnetw ylaa eoeig fen bib eedtinuoos. elaisnehets 
form over off etodusa 86 aieveds babutost dud ,f tatd aoqy eavit 

8S ‘to semen ent dail st moet bhocddiw. omde. bus ,bedjonte: yLub 
\Ativeiwe ‘to atueneaqeo ed ot awood omen ofw .,gstagolos bogaettacony 
gooido ot Agodrabnws eetegetsh tose bole Ligauos aait to axsdmea ae LW 
werd pexwoth ow ,Aiiseiwa yd bist anied mort hedusvsig Stew yout 


ais batebre ", smorqots da baw tose qa~byot" se ‘to dated asit ya mee 


10 


marshal to remove from the hall everyone whose name did not ap- 
pear on List 1; swore in the delegates, and then proceeded to 
pass upon the eligibility of delegates whose names appeared on 
Lists Nos, 2 and 3, whose rights were challenged. Relators say 
the factions were about even in number, and Swietlik secured a 
majority through the 38 delegates mentioned, who voted for him, 
the majorities ranging from 2 to 27 votes. In this manner it is 
averred Swietlik obtained control of the convention and elected 
himself and others respondents, It is said that the credentials 
committee withheld irom List 1 the names of 28 known opponents of 
Swietlik without any grounds, refused to place on List No. 1 

40 representatives against whom there were no challenges, and per 
mitted 16 additional adherents of Swietlik to vote who were not 
legally elected representatives, and after the convention the 
chairman destroyed all the records pertaining to this matter, 

165 names were reported on List No. 1 against whom challenges had 
been filed by the committee. The credentials committee in its 
report stated that it had received challenges against 203 repre- 
sentatives. There were 520 representatives at the convention, 
List No. 1 therefore should have contained only 317 names, The 
committee falsely reported 467 names on List No. l. Challenged 
representatives, it is said, were not permitted te present their 
evidence, Contrary to the by-laws, the committee sent out to 100 
representatives known to be ovpesed to Swietlik telegrams and 
letters telling them not to come to the convention until the 
challenges against them had been disposed of by the convention, 
When some of these did appear they were not even given a hearing, 
The credentials committee, it is said, gave out identification 
cards to those whom it had illegally decided were entitled to 


seats in the convention. Only persons holding these identification 
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cards were permitted to take their seats at the opening of the 
convention, This was in violation of the by-laws, In addition, 
it is said, 75 representatives who took part in this convention 
were not elected by a majority vote of the members, Aotwithstanding 
this election procedure, it is said respondents were elected by a 
Narrow margin running as low as 20 to as high as 30 votes, 

The above we think gives a fair summary of the averments 
of these voluminous petitions, The averments are stated largely 
by way of conclusions of the pleader and must be exanined in the 
light of the exhibits, the charter, the constitution and the by- 
laws and minutes of the convention, all of which sre attached 
and are controlling, From these it appears the Baltimore convene 
tion was composed of 520 delegates representing 179 communes, Haeh 
commune was entitled to one representative in the convention for 
every 400 adult members of the particular commune, The represen- 
tatives to the converitions were chosen in this manner: about 90 
days prior to each convention each commune held an electoral as- 
sembly. All the groups in the commune sent delegates to the elec- 
toral assembly in the proportion of 1 delegate for every 25 adult 
members, At this electoral assembly there were selected nominees 
for the post of representative of the commune to the convention of 
the Alliance to be held in Baltimore. After the nominations were 
made the groups in the commune elect the representatives from among 
these nominees. The result of the balloting, with respect to each 
group, is certified to by a board of five election judges, If 
there is a contest as to the election of any representative, it 
must be submitted in writing to the executive boards of the commune, 
An election contest commission was then created to hear the contest. 
This local election contest commission was composed of two members 
appointed by the executive board of the communé, two chosen by the 


aggrieved and defeated candidate, the filth to be selected by these 
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four as a "superearbitrator." This local contest commission was 
charged with the duty of hearing the contest and its decision 

was final except in the case of a further appeal to the committee 
on credentials and control, which is a convention comuittee ap- 
pointed by the censor, The conmittee of credentials and control 
consists of tive representatives to the convention. Its duty is 
to hear and to act with respect to appeals from the decisions of 
the lecal election contest colmissions upon contests oi defeated 
candidates for the office of representative to the convention, 

The credentials committee had no power to consider cases which had 
not been exaviined by the local election contest comnission, From 
the action of the committee on crédentials and control, parties 
thinking themselves aggrieved were entitled to a further appeal 

to the convention itseif, As respondents point out, every de- 
feated candidate for representative had four possible remedies 
under the rules of the constitution and by-laws. He must first 
make a written protest to the commune, and, second, if ineffective, 
he might then obtain a hearing by a local election contest commis- 
sion appointed as above deseribed, If not satisfied with the de- 
cision of the local committee he had a right to obtain a hearing 
before the comnittee on credentials and control, aid if the decis- 
ion of that committee was adverse he was finally entitled to take 
an appeal to the convention itseli, 

Respondents point out that there is no allegation in the 
petitions that any one of the candidates who were declared elected 
at the Baltimore convention received a iess number of votes than 
the opposing candidate, 

It is not claimed that there was any inaccuracy in the 
counting of the baliots or in the tabulation thereof, or any fraud 


in the manner in which the vote was taken and counted, 
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The petitions aver serious charges were made against wu, 
Rozicki; that by reason thereof he was not competent to act on 
the credentials committee; but the petitions do not show what the 
nature of these serious matters were, nor whether they were such 
as to preclude him from acting on the committee under the cone 
stitution and by-laws, 

There is no allegation that any local election contest 
commission was ever appointed to consider any contest as to his 
election, As a matter of fact, the election of Rozicki was chal- 
lenged. ‘he duty in the first instance rested upon officers of 
the commune under the constitution and by-laws to appoint two 
members of the committee to investigate the matter; the defeated 
candidate to appoint two others; these four to choose a fifth; 
thus forming a local commission composed of five members, The 
petitions do not aver that this procedure was complied with in 
this ease, The petitions do not aver that Ki, Rozicki received 
fewer votes than his opponent at the election, or that the can- 
didate opposed to him, who was defeated, contested tne election 
before the local committee, As to i, Lada likewise there is 
the same lack of material averuents. His right, it is said, was 
challenged, but upon what grounds the petitions do not iniorm us, 
The same situation exists es to K. Domanski, It is nanifestly 
impossible to hold that there was no lawful coumittee on creden- 
tials, or that the convention was illegally constituted on this 
account, The avermentsoi the petition in this respect, in the 
light of the provisions of the by-laws and constitution, are 
mere conclusions of the pleader, 

Relators say that 78 delegates sought the aid of the 
supervisory council and that 14 mewbers thereof made a written 


demand on the censor, etc., but there is no averment in the 


petition from which it appears that these 78 objectors (or any 
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one of them) ever pursued the rewedies which were available to 
the defeated candidates, The censor was powerless to act until 
relief had been sought under these provisions, The sane observa- 
tions may be made as to the matter of the executive committee 
and the demand made upon it for records, books and documents in 
the possession of the censor. Wanifestly, under the circum 
stances, the censor had no right to deliver up such books, 
records and documents, 

The relators say that the committee on credentials and 
control seated some 38 representatives who were not entitled te 
seats in the convention; but it does not appear tnat these de- 
feated candidates for representative presented contests to the 
commune or to the election contest comission thereon, or to the 
convention itself, Moreover, none of these defeated candidates 
has joined in this suit. anifestly, under such circumstances, 
it is impossible to hold that the defeated candidates were wrong- 
fully deprived of their seats in the convention, 

Relators, by their amended petition, show that the elec- 
tion of 317 representatives was unquestioned and wMN@Mallenged. 
261 of the total of 520 representatives would constitute a 
quorum, It would appear tiat these 317 representatives were, 
therefore, properly seated, nad full power and autnority to pass 
upon the election contests of any representatives who might feel 
themselves aggrieved and apply to the convention for relief, 

If the minutes of the convention are examined, it appears 
that relators are wholly without reason to complain. it appears 
therefrom that the censor requested that all contesting revresentae- 
tives be given an opportunity to present their contests directly 


to the convention; that on the motion of one of the relators it 


was voted that “all members on either side" be given an opportunity 
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te present their cases directly to the convention, and that each 
contestant was thereupon given 15 minutes for that purpose; that 
afterward on the motion of the sate relator, this time allowed 
was reduced to 10 minutes; tuat the convention spent practically 
all of its time during the second session, which lasted from 
2:15 p. m to 6:00 p, w., and during the third session, which 
lasted from 8:00 p, m. to 12:10 a, m,, during the fourth session, 
which lasted from 9:23 a. m, to 12:15 p. m., during the fifth 
session, which lasted from 2:25 p. m. to 6:00 p, m., during the 
sixth session, which lasted from 8:40 p. m,, to 12:05 a, m,, 
during the seventh session, which lasted from 10:35 a, m, to 
12:40 p. m, to the consideration of contests by representatives. 
Sometimes the convention cverruled, sometimes sustained the recom- 
mendations of the committee on credentials and control, and the 
voting does not shew any set party lines, Seven sessions cut of 
a total of sixteen, and 24 days out of a total of 74 were spent in 
the examination of contests of candidates for representative, It 
would seem relators have no ground to complain that they were 
refused a hearing. 

As a matter of fact the convention seated one of the addi- 
tional relators, Kalisz, after deciding a contest in his favor. 
Ho defeated candidate for representative has protested against the 
action of the convention by joining in this suit, The complaint 
that persons with grievances were prevented from a hearing by the 
use of a loud speaker and microphone on the part of Swietlik, who 
then proceeded to swear in some delegates preparatory to passing 
on the eligibility of the delegates whose rights were challenged, 
is inconsistent with the proceedings as shown by the minutes of 


the convention, which is a part of the pleading, 


These petitions by relators, considered as a whole, amount 
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in substarce to the contest of the election held at the 27th cone 
vention, In order to prevail it was necessary that the petition 
should aver facts,not conclusions, from which it would appear that 
in the absence of the illegal and improper matters of which they 
complain a different result would have been obtained, These 
petitions do not set forth such facts, 

VIII. The law applicable to proceedings of this nature 
is well settled, It is necessary that the petition shall disclose 
facts to the court sufficient to show there is a probable cause, 
Pecple v. Union Elevated Ry. Co., 263 Till, 32, The petition must 
recite facts, not mere conclusions, and the averments of feet 
therein must be made in such manner that, if the material allega- 
tions are false, perjury might be assigned thereon. People v, 
Emmerson, 313 Ill, 269; People v, France, 214 111. 51. The writ 
of guo warranto is not a writ of right, but the granting of it 
lies in the sound judicial diseretion of the court, The court 
should carefully consider all the facts and circumstances, the 
motives of the relators, the public interest, the necessity of the 
parties and the entire situation from the standpoint of the parties 
and of the public. People v. Chandler School District, 311 Ill. 
224; People v, Miller, 331 I11, 395. The petition stands as a 
complaint, If it is sufficient, a rule to shew cause is entered, 
The issues are made by the complaint and may be denied in the 
answer to the rule to show cause, But an answer to the petition 
is not proper and does not avail, People v, Drainage District, 
193 Ill. 423, 

Tx, We have considered the averments of these petitionea 
in the light of the constitution and the byelaws, the interests of 
the respeetive parties to the litigation end the organization of 


whieh they are members, and the rules of law as iaid down in the 
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foregoing decisions. In the trial court the appeal of the relators 
was to the judicial discretion of the court. In this court, upon 
appeal, the question is whether the trial court rightly excrcised 
its judicial discretion in refusing to permit the writ te issue. 
For the reasons indicated we hold that the trial court properly 
exercised ite discretion in refusing the writ, and the judgment 


is therefore effirmed, 


AFFIRKED, 


O'Conrer and MeSurely, JJ., conevr, 
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APPSAL FRO SUPERIOR 
vs, 
) CUURT OF COOK CGURTY, 
ECLIPSE LAUNDRY CO,, a Corporation, ) 
and LEON BERNBACH, " oO ’ 7 
Appellants. Zé 9 r A &€ 


NR, JUSTICK MeSURELY DELIVERED THE OPINION OF THE COURT, 


About 3 o'clock in the afternoon of May 10, 1954, piain- 
tiff was driving a Nash sedan westward on 53th street in VLhicago; 
defendant Bernbach was driving a Chevrolet laundry truck belonging 
to his employer, the Eclipse Laundry vo., nortuward on Woodlawn 
avenue; at the intersection of these streets deiendanits' truck ran 
into plaintiff's sedan, injuring her; she brought suit and upon 
trial had a verdict of $15,00G; the court required a rewittitur 
of $5000 and judgment of $10,000 was entered against defendants, 
from which they appeal, 

On 88th street, before entering Woodlawn, is a "Stop" 
sign facing vehicles going west, and on Woodlawn, belore entering 
58th street, is a “Slow” sign facing vehicles traveling north; on 
the southeast comer the view was obstructed by shrubbery and 
trees growing on the lot inside the sidewalk line, 

Plaintiff testified that she was going west on 58th street 
and as she approached Woodlawn she came to a complete stop, looked 
both to the north and to the south on Woodlawn and noticed a car 
approaching on Woodlawn from the south about half a block away; 
that she then proceeded to cross Woodlawn, going about tive or eight 
miles an hour, and when she got half way across Woodlawn she saw 
defendants’ truck "flashing" at her and it struck her car on the 
left side near the rear, Defendant Bernbach testified tiat he saw 


Plaintiif's car when it was about fifteen feet east of Woodlawn 
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and that it did not stop but came into the intersection at about 
thirty miles an hour, 

Charles Wood gave testimony tending to corroborate piaine 
tiff's story. He said that wien her car passed him on 58th street 
125 feet east of Woodlawn, it was slowing down and was then travel- 
ling 15 to 20 miles an hour, George Kiami testitied that he was 
driving north on Woodlawn, a snort distance behind defeidants' 
truck, that it was swaying first to the left and then to the rignat, 
and that inmediately prior to the collision it was on the west side 
of Woodlawn. Defendants introduced evidence tending to show that 
the speed of defendants' truck was reguisted by a “governor” set 
for a maximum speed of 25 or 30 miles an hour, 

Plaintiff's car weighed 4200 pounds, defendants' truck 1800, 
Photographs of plaintiif's car taken after the accident suew sub- 
stantial and severe damage, indicating that defendauts' lighter 
truck must have teen going at a high rate of speed to inflict such 
damage, 

Defendants argue carnestly and with skill that there was no 
question of fact to be submitted io ine jury; that the defendants 
were not guilty of negligence and that plaintiff was guilty of con- 
tributory negligence, It has been repeatedly said in many decisions 
that se a general rule questions of negilgence aud contributory neg- 
ligence are questions of fact for the jury (Petro v. Hine 


the 
236) and that/question of contributory negligence becomes a question 


. 299 tal. 


of law only where the undisputed evidence is se conclusive that the 
court could arrive at no other conclusion than that the anjury wae 
the result of the negligence cf the party injured, and that if 
reasonable minds arrive at different conclusions, then it is a 


question for the jury. Chicago City Ky. Co. v. iielgon, 215 111.436, 


In the present case there is some conflict in the evidence 
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as to material points. There is a dispute as to whether pvlaintiff 
stopped belore entering Woodlawn avenue, and also a dispute as to 

the speed of defendants' truck as it approached S8th street. The 

variant testimony was for the jury to weigh, and its conclusion to 
accept plaintiff's version cannot be said to be unreasonable, 

The jury could aiso properly conclude that plaintiff was 
not guiity of contributory negligence and that defendants were 
guilty of negligence as charged. Under sucn circumstances the 
court of review will not disturh the verdict, 

Upon the motion for a new trial defendants presented what 
is designated as newly discovered evidence, The trial court, 
however, was of the opinion that this evidence could heve been 
presented by defendants at the trial, Plaintiff was injured May 
16 and taken to the Billings hospital where Xerays of her injuries 
were taken on May 17; these were not introduced upon the triel, but 
X-ray pletes taken on June 30 were introduced by the plaintiff, De- 
fendants on their motion for a new trial presented an affidavit to 
the effect that prior to the trial their attorney attempted to ob 
tain information from Billings hospital concerning the physical 
condition of plaintiff when she was admitted, but was refus-d euch 
information; that after the trial, uncer a subpoena duces tecum, 
the hos ital produced X-ray plates of the plaintiif with findings 
taken on May 17 which tended to show an absence of injuries which 
were shown by the Xeray plates taken on June 30 and introduced on 
the trial by plaintiff, However,,it was siiown to the court by an 
affidavit of the attorney for plaintiff that defendants' counsel 
knew some time prior to the trial that plaintiff was taken to the 
Billings hospital immediately after the accident and that A= ray 
pictures were taken there, and it was seserted that defendants had 
sufficient time to obtain and introduce them in evidence at the 


trisl, The affidavit of plaintiff's counsel further tended to 
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show that the Xeray pictures taken at the Billings hospital were 
not taken for the purvose oi showing the condition of the vertebra 
and that no pictures showins this condition were taken at the 
Billings hospital. Even if we assume that the Aeray plates taken 
at Billings hospital on day 17 were of any substantial importance, 
(which is very doubtful) yet it is clear that def'endants' counsel 
could have obtained them by a subpoena orior to the trial just as 
easily as they were produced upon a motion for a new trial. the 
court's ruling in this respect was proper, 

Upon the trial there was submitted to Dr, Samuels a long 
hypothetical question to which defendants objected on the ground 
that it omitted some material facts, All the facts stated in the 
objection by counsel for defendants were adopted in the final form 
of the question, Defendants say that one of the facts assumed was 
no injury to plaintiff between May 16 and June 50, 1934, Whether 
Plaintiif received in this interval any injuries could have been 
easily determined by defendants, and we know ci no rule which 
would raise any presumption of any otuer injuries than those rex 
ceived in the accident woich is the basis of tnis suit. Moreover, 
the record shows that the possibility of an accident to plaintiff 
between these dates was discussed by both counsel in the presence 
of the jury, so that it must have considered this fact in arriving 
at a verdict. 

Complaint is made of the cross-examination by plaintiff's 
counsel of the witness Peterson, a police officer who made a report 
as to the appearance of the cars and certain tire burns or sxid 
merks after the accident, This testimony was not important and 
any errors with reference to asking questions without ao proper 
foundation are not prejudicial, 


We agree with the contention of defendants’ counsel that 
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the questions to defendant Hernbach as to whether he had a license 
to drive his employer's truck at the tine of the accidemt or at the 
time of the trial were improper, but nothing sufficiently serious 
to require a reversal occurred either in the examination of the 
witnesses or in the argument of plaintiff's attorney to the jury. 

Defendants say that the judament of $10,000 is excessive, 
PlaintifY suffered diagonal fractures of two ribs on the rignt side 
and a fracture of the eleventh dorsal vertebra; she was three days 
in Billings Memorial hospital and two weeks in Michael Reese hese 
pital; she was put in a plaster cast from June until August, 1934, 
extending the spine; for tour months and over she wore a steel 
brace extending from her hips to her neck and was wearing a steel 
corse at the time of the trial, which was nearly two years after 
the date of the accident, ‘There was evidence that twenty-two 
months after the accident the dorsal vertebra was compressed; during 
this time she suffered from pains in the back ond was unsble to 
stand on her feet for any long period, We cannot say that the judg- 
ment of $10,000 is excessive. 

Although there may have been slight errors during the trial 
there is no reason to believe a different result would follow upon 
@ second trial, Where a trisl has resulted in substantial justice, 
slight errors will not compel a reversal, 

For the reasons indicated the judument is affirmed, 


AFFIRMED, 


Matchett, P. J., and O'Cennor, J., concur, 
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APPBAL“¥ROM SUPERIOR COURT 


UNDERGROUND CONSTRUCTION COMPANY, 
a Corporation, 
Appellee, 


vs, 
OF COOK COUNTY, 
THE SANITARY DISTRICT OF CHICAGO, 
a Municipal Corporation, 
Appellant, 
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ER, JUSTICE MeSURELY DELIVERED THE OPINION OF TH# COURT, 


Upon trial, without a jury, in an action to recover damages 
on account of defendant's breach of a contract, plaintiff had 
judgment for $60,866.55, from which defendant appeals, 

This case has been tried three tines, After the second 
trial appeal was had to this court, which reversed the judgment 
and remanded the cause for another trial, (277 Ill. App. 618,) 

Avril 26, 1925, plaintiff and defendant entered into a 
written contract whereby plaintiff was to construct a bridge, super- 
structure and approaches over the Sanitary canal on south Crawford 
avenue in Chicago; the contract called for montily payments in in- 
staliments eas the work progressed; the work was commenced and several 
monthly installments paid. The installuents due December, 1928, 
and January, 1929, were not paid because defendant was enjoined by 
court order from selling its bonds; for this reason plaintiff sus- 
pended work, Afterward legislation was obtained authorizing the 
bonds and on November 21, 1929, plaintiff resumed work, at which 
time a supplemental agreement was entered into extending the time 
within which the work was to be completed; thereafter the work was 
completed by plaintilf, whe was paid in full for the work done, 
Plaintiff claims to have suftered damages on account of the sus- 
penston of the work caused by defendant's failure to pay the 
monthly installments provided in the contract. 

Plaintiff contende@ upon the prior appeal that defendant's 


chief engineer had agreed that plaintiff might suspend the work and 
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that it would be paid all damages occasioned by such suspension, 
After exsiiination of the evidence, wnichn is set out is our opinion 
in considerable detail, we held that the evidence did not support 
this contention; that the most that could be said is that the engi- 
neer had expressed the thought that plaintiff would be entitled to 
consideration for damages, 

Upon the present trial counsel for pisintilf suggests that 
there was further evidence tending te sunovort the claim that de- 
fendant's engineer had promised that plaintiff should be reimbursed 
for damages, but this additional evidence does not add anything 
substantiel to tiis issue and we reassert our conclusion that the 
evidence fails to shew any such promise by the chiel engineer, 

Defendant argues tnat as plaintiff has failed to prove any 
promise to pay, plaintiff cacnot recover special damages. The 
original declaration consisted of the common counts and a special 
count, predicated upon the theory of the chiel engineer's promise 
to pay; subsesuently plaintifY filed two additional counts claiming 
damages for breach of contract predicated upon the theory of a 
direct liability of the defendant without reference to any promise 
of the engineer; demurrers were tiled to these additional counts, 
which were overruled, and defendant filed pleas and affidavits of 
merits, to which plaintiff filed a replication, The case was re- 
tried on the theory that the defendant is liable independently of 
any promise by the chief engineer, It is axiomatic that one good 
count will support a judgment, 

The brief oi the defendant filed in this appeal is virtually 
a reprint of tne brief tiled by it upon the prior appeal and makes 
the same points end argument we considered and passed upon in that 
appeal, We there held that "Plaintiff having had the rignt to suse 
pend the work on account of the default in payment of the installe 
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ts, may recover as dauages any direct loss Sustained by it 
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Louisville & KN. Ry. Co. v, Jigllerbach, 105 ind. 137; Selden Breck 
Const. Co. v, Regents of Mich., 274 Fed. 932." 

We are not only constrained by our prior nolding (Gillum 
v. Central Illinois Public Service Co., 250 Ill. Apo. 517, 622) 
but we reassert our conclusion on this point. It nas been so held 
not only in the cases cited in that opinion, but aiso in Tobey v, 
Co., 110 Ili. App. 210. 

In our prior opinion we stated our views Jor the guidance 
of the trial court upon the next trial, We held that the measure 
of damages for the loss of use of machinery and equipment was its 
fair market rental vaiue; we held against plaintilf's claim tor 
interest on the amount retained by defendant under the contract 
during the time the work was suspended; we also held that plaine 
titt had the right to suspend the work on account of the non- 
payment of the December and January installments; we also held 
against defendant's contention that pleintiif's damages are 
limited to wages paid by it for necessary watchmen during the 
period the work was suspended, and for extra premiums paid by 
plaintiff on its bond on sacecunt of the additional time required 
to complete the work. On the prior appeal it was contended that 
the act of plaintiff in obtaining judgment for the amount of two 
installments, which hag since been paid, is res adjudicata of 
plaintiff's entire claim, We held this contention was without 
merit, 

Upon this last trial a stipulation of facts was entered 
into between the parties, giving a history of the transaction and 
the work involved and the supplemental agreement; the parties 
stipulated as to the correctness of the amounts claimed as dai anes 


suffered by plaintiff by reason of the suspension of the work; 


these are wages, rental charges, cleaning, reconditioning forme .~ 
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and equipment and dificrences in the scale of wages; tnese agyrechte 
$60,366.58, the auount of the judgment; defendant in the stipu- 
lation reserved only the question of its lisbility. the stipula- 
tion followed the items of damages which we have already ape 

proved in our prior opinion, and, as we said in that opinion, de- 
fendant is liable lor such ¢@ainaces, 

Upon the prior appeal it was asserted that the court ime 
properly ruled on propositions of law submitted, and the same 
argument is made upon tie present appeal. We find no reversible 
error in this respect. 

After tne decision oi tnis court on tne iormer appeal 
there was nothing for the trial court to do alter the case was 
remanded except tc pass upon the ameunt of dauages plaintiif had 
sustained, toliowing the directions iaid down in our opinion, 
and as the amounts are stipulated to be correct tne trial court 
could only assess the damages against the delendant,. 

The judgment is aifirmed. 


AFFIRMED, 


Matchett, P. J., and O'Connor, J,, concur, 


esegetaus @8ent ;8esew to ofeoa 2 if esonete Tiih biz Smongqispe bie 
“uqigea aff af Fushsasteh jJasmygbut edt to fovomr gad ,be 308, 08% 
egivaita eli .editidekttl eti to woldesup add vino hevieeet maotial 
-a8 Ybseiie avasi sy dolounw segadah toe ewedi ent bowolfot nos 
-9h ,@ofiuigo tess af biae ew ee .bus ,NoLiuiao toite rs08 of hevorg 
28enemes Soug tol efdafs ai Jusbast 

omi Paves S15 tucd Bbelteaga sew ti fegauxe tostq ene mag 
ames aid bus ,betSiudse wal te emdoisiaogota ao SeLlur yfxreqotg 
eLdietevet of bali oW ,feegqs Iheaesig Gas u08edw shen al tuemegta 
Joscgaes alat ai towre 

dascge Teuasl sox oc gavoo alad io uelaipoh esd vor ta 
aew egav Sho Isdte of oF Sivoo teiae sh) Tol pmiiton sew Steud 
bed Eiitabele eegecrb To SMbedse o17 Uggs aasq of Jqeoxs bebaaaet 
~uoinigo tee al web biel enolsoexib ons yaiwollolt ,bonletava 
gaso9 fsitus aut doerios od o¢ badetigitia ets atavome ot as Jaks 
Jcebte'teb out teaticaa eayousd eit, avgaas yloo SLyuoo 

ehouritia ef tueambut ent 


Cali, LA 


»TUDNOD ,.% ,tomted'O fas ,.b .4 ,stenoteM 


39195 Z 
CHARLHS F, ALEXANDER, 
Apvellant, 
V3. 


STATE SAVINGS BANK & TRUST CO,, et al., 
Defendants, 





On Appeal of CHARLES ¥, ALEXANDER, 
Appellant, APPEAL FROM CIRCUIT 

COURT OF COOK COUNTY. 

VB. 


LIBERTY NATIONAL BANE OF CHICAGO, 
Appellee, 


et ee Ne Me ee a me ce 


rw) 
C 
co 
} 
a 
oO 
fp’ 
@ 


ER, JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT, 


This cause is here on its secoKHd appeak; on tne first de- 
fendant appealed from a judgment for $5991.56 entered against it 
by decree pro contesso upon an order of default; defendant filed 


its motion and petition (chap. 110, par. 270, Ili. State Bar Stats.) 
| 


seeking to nave the default order and decree vacated; the trial court 


denied this motion and defendant appealed to this court, 

In our opinion filed on that appeal (231 Ili, App. 83) we 
helé that eafficient service had been had upon defendant, but also 
held that the petition alleged facts which, if they could be proven 
by defendant, would reiieve it from any lisbility; we reversed the 
judgment and remanded the csuse for furtser proceedings cousistent 
with what was held in that opinion; tne mandate was filed in the 
Circuit court, wiich thereaiter proceeded as we nad directed end 
vacated the order of cefault and the judgment; defendant filed an 
answer auplifying the allegations in its petition, the matter was 
referred to a master in chancery whe heard evidence and reported, 
finding thet the allegations of defendant's answer had been vroven 
and récommending that the complaint be dismissed; excepticns were 


overruled and the chancellor entered an order Gismissing the compisint 
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and plaintiif now appeals, 

The brief for the plaintiff has failcod to observe our 
Sk tating to briel's; 1% makes thirteen points but the argument 
does not follow these. Plaintiif's argument seems to be that tne 
Gause was reversed and remanded without apecific directions, which 
does not have tue effect of vacating all orders entered prior to 
the appeal. Our opinion ordered the judgment reversed and the 
eause rewanded for further consistent proceedings; the msndate 
ordered that the judgment oi the Circuit court "be reversed, an- 
nulled, set aside, and whobly for notning estecied," and the cause 
was remanded for further proceedings as to law and justice shall 
appertain consistent witn the views expressed in the Apvellate 
courtopinion, Pursuant te this opinion the trial court vacated 
the order of default and the judgment and in so doing followed the 
directions given by tnis court, 

the master found that on April 15, 1926, dirs. Lee De Wilt 
entered inte a written contract with tne Independence State Bank 
as trustee for the purchase of certain real property; tuat subse- 
quently she assigned this to plaintiff; thst subsequently a deed 
Was issued conveying tne property; tnat in kareh, 1930, the Inde- 
peidence State bank sold te the State Savings Lank & Trust Co., 
waich did net assume any liabillty to plaintiff, a part of its 
assets as listed, 

That in June, 1951, the State Savings Bank & Trust Co, 
Bold to the Liberty Trust and Savings Bank a part of its assets 
as listed, but the purchaser did act assume liability to plaintiifr, 


That in December, 1932, the Liberty Trust and Savings bank 
ecld to the Liberty Bank of Chicago a part of ite assets, and the 
purchaser did not assume any liability te plaintirr, 

That in August, 1934, the Liberty Bank ef Chicage was cone 


verted into a national bark and became known as Liberty National 
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Bank of Chicago; that none of these banks was taken over or 
amalgamated with each other but still retained their corporate 
entities and possessed asset8 belonging to each bank individually. 

The master also found that plaintii? offered no proof to 
sustain the allegations of his complaint, except the orivinal cone 
tract of June, 1926, between the Independence State Bank and iirs, 
De Wilt, and a deed executed in August, 1931, to her; the master 
found that plaintiff had failed to show any contractual relation- 
ship with the defendants or that any liability accrued by opera- 
tion of law, and that the listed liabilities oi the banks did not 
include the liability upon which plaintif! predicates nis claim. 

In our opinion upon the prior appeal we held that if 
these facts could be proven there could be no recovery against the 
Liberty National Bank of Chicago. ‘This was the law of the case, 
binding upon the lower court upon a new trial and also upon the 
Appellate court upon a subsequent appeal, Gillum v. Central 
Thlinois Public Service Co., 250 Ill. App. 617, 622. 

We find no error in the proceedings in the trial court 
following the mandate from this court, and the decree dismissing 
the complaint was fully justified from the evidence, It is 


therefore affirmed, 


AFFIRMED, 


Matchett, P. J., and O'Connor, J,, concur, 
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WR, JUSTICE O'CONNOR DELIVERED THE OPINION OF THER COURT, 


The People on the relation of Helen Flening Uzachorski by 
leave of court filed an information in the nature of a guo warranto. 
In her petition for leave to file the information agsinst Earbara 
Anna Fisher, Mra, Czachorski set up that she was duly elected ate 
torney for the Polish Women's Alliance of America, a corporation 
organized under the laws of Illinois, at a convention of the organi- 
gation held in Chicago on September 28 and 29, 1935; that sat such 
election she received 210 votes and Hrs, Fisher 205 votes, and she 
was declared duly elected; that Mire. Fisher, without warrant or 
authority, assumed to set as attorney for the Alliance and prevented 
the petitioner from exercising the dutice of her office; the prayer 
was that she be given leave to file her petition and that Nre, Fisher 
show by what authority she claimed to exercise the office of attorney. 
Leave was granted, the petition filed, and after a number of motions 
and orders were entered the pleadings were settled and there was a 
hearing before the court without a jury. The court found krs, 

Fisher had been duly elected as attorney for the Alliance, judement 
was entered accordingly and kre, Czachorski, the relator, appeals, 

The record discloses that the relator and the respondent are 
members of the bar of Illinois and that the relator has been attormey 
for the Alliance about 21 years, having been re-elected a number of 
times; that a convention of the Alliance was held in Chicago on 
September 28 and 29, 1935, at which officers were to be elected, 


including an attorney; that the reletor and the respondent wére 
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candidates for the oifice and their names, together with th naines 
of candidates for other oifices, appeared on printed belletm, An 
election committee was appointed to count the ballots; they completed 
their work about five o'clock a, m, on Sunday morning, September 
29, and shortly thereafter reported to the convention that Mre, 
Czachorski had received 210 votes and iirs, Fisher 205 votes, 
Mrs, Fisher objected at the time, claising the result was ine 
correct and requesting an immediate recount; this request was 
about to be granted by the convention, but it was stated that the 
ladies comprising the election committee were physicaliy unable 
to recount the ballots at that time because tiey had been at work 
all night, and thereupon the matter of the recount was put over 
until ten o'clock konday worning, September 30, irs, Czachorski 
objected, claiming that she nad been duly elected, but the objec- 
tion was overruled and the recount ordered, the chairman of the 
convention then called on all the newly elected oitficials to come 
forward and be sworn in and Mrs, Czachorski went forward with the 
newly elected officers and the oath was administered to her over 
the objection of Lrs, Fisher, the chairman stating the oath would 
not be valid if the recount did not show Mra, Czachorski clected. 
Shortly after tiis the convention adjourned, Monday, September 
50, pursuant to the action of the convention, the election com- 
mittee recounted the ballots and reported that Mrs. Czachorski 
had received 209 votes and Mrs, Fisher 216, and reported this 
fact to the officers of the Alliance on October 15, 1935, 
Thereupon irs, Fisher assumed the duties of the attorney for the 
Alliance and Mrs, Czachorski was prevented from so acting. 
November 4, 1955, the instant suit was brought and the 


ballots were counted by the court, the court found that irs, 


Czachorski had received 208 votes and Mrs, Fisher 212 votes; that 
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there were 430 ballots cast, 5 of which were spoiled and five 
other voters did not vote Yor the office of attomey. The court 
entered judgement on its finding as above stated, 

The relator contands that when the election committee on 
Sunday morning, September 29, made its report which showed to the 
convention the correct result, and the relator was thereafter 
sworn in as attorney, the recount by the election committee on 
the 30th was of no effeot and void because in the meantime the 
eonvention had adjourned, The relator further contends that the 
respondent did not sustain the burden the law cast upon her to 
show that the ballots were so kept after the clection that there 
was no reasonable opvortunity to tamper with them, and therefore 
the ballots were not properly considered by tne elsction committee 
on the recount,or by the court, 

A great deal is said by counsel for both parties as to the 
fucts and the law in relation to the recounting oi the ballots by 
the committee of the convention on Monday, Septewber 30, the re- 
lator taking the position that it was of no effeet,while the con- 
trary is contended for by the respondent, We think it would serve 
no purpose to pags on either of these contentions because the bale 
lots were efterward counted by the court, and if they were properly 
received ir evidence and the result properly reached by the court, 
the legality of the action ci the committee conducting the recount 
is unimportant, Obviously the jurisdiction of tne court could 
in no way be affected by any action of either the convention or 
its committee, 

For the purpose of this opinion we shall assume, without 
deciding, that the office of attorney of the Alliance is an office 


within the provisions of the quo Warranto act. 


Where an information is filed in a quo Warranto proceeding 
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no proof or evidence is necessary to support it, but tae duty is 
thrown upon the party whose right to exercise certain Sunetions 
is questioned, to snow legal authority for holding and exercising 
them. People v. Andrews, 200 Ill, App. 479; Garms v, People, 
108 Ill. App. 631; People v. Keechlier, 194 Ill. 235; People v. 
Hartgquist, 311 Ill. 127, 

In the Andrews gase the court said (p. 481): “Pleadings 
in quo warranto cases are governed by the same rules that prevail 
in other civil actions, (Citing eases.) ‘The general rule is 
that the defendant must either disclaim or justify, If he justi- 
fied he must set out his title specially sand show a valid title 
to the office, the People are not bound to show anything. de 
must exhibit authority Yor exercising the lfunctions of the office 
or the People will be entitled to judgment of ouster, (Clark v, 
People, 15 111. 213, 217; Carrico v. People, 123 Ili. 198; Catlett 
vy, People, 151 111. 16; Place v, People, 192 Iil. 160; People v. 
Keechler, 194 111, 235, 233; People v. Central Union Tel. Co,, 232 
Ill. 260, 271; People v, Baldridge, 267 111. 190," 

In the instant case the burden was upon the respondent to 
prove that she was entitled to the office of attorney for the Ale 
liance. On the hearing she assuied this burden and offered in 
evidence the original ballots, and if they were properly received 
in evidence over the relator's objection, there is no contention, 
as we understand the argument, that the trial Judge did not reach 
the right result, But the relator contends that the evidence fails 
to show the ballots were properly preserved and that they were 
therefore inadmissible, 

In a proceeding to contest an clection of public officials, 
Rogers v. Meade, 365 Ill. 630, the court in announcing the rule of 


law as to when the original ballots were properly preserved and 


ai gtub ent dus ,3f Frouque of ytosasoenm ai sonebive te too1rg on 
eaeliesi. aiudteo salotexe of gril seojlw yas ens soggy awoxdd 
yaitelowses bias yrtoios tat ydinentus Lenel wore of ,Senoiseaup et 
eiooet .v sagee ; OV .ogh .LfT US ,aweabnA .v efnoeG med 
-¥ sinosS (2&8 .Lff Pel .zeisooed .v sigoss ;f80 .qgA .ff1 BOL 
WSL ,f£ift &£L8 delupetall 

agoibesia"  3(168 ,q) dbise sineo an} saag ewetbad edt al “ 
Lisvots gacd asin eome sai yd Hentevey; Sts esaes otnartew oup alt 
gi a fut Cate ns 9 ent (,aeero waitid)  .enoisos tiie se ee 
eltayi, orf +1 wviiteut to misloaib rectie saxim ucbus'tes sai dials 
altid Etley ge woiis pos vilatosge siiiy els tue doz team: ad bolt 
ei ,agnidéyos wore of Banod ten ate salqosd aay len i¥te exit of 
agoitto adj to edoltsoumt ard gutelorsxe tot viiroersue tididue teum 
duef¥) .tedawo to saeamhsl ot baliidae ed {ifw elgost sdt to 
Sdetsteo :heL .ILT SSL ,eLaoet sv optaiad TIS ,6L8 . SLL AL ,plooed 
ey afigoe% :08L .iff SCL ,efqoed .v sould :8f ff. f8L ,eLqoot ay 


Sé8 ,.00 .f6T nota Sertiwd ov sioesd 488 ,888 .Lf1 DOL yao Leooed 


hen 


".0¢f .{f1 V88S ,egbtibied .v etcosd ;iVR ,OdR ILI 

o¢ tasfiuriogeae: of3 sogs eaw mehiud sat sego tantani edd al 
afi add tot yeotosts to eoltto ani of baliline esw eile ted esvorg 
nf Ssisitto bar wabisd alidd Aeavess ota gaitasi sit av .oonell 
berisoes: yfltaqetg etev yen) ii hie sevollad faulaite est soashiva 
eHolinedaos om ef stedt ,aeltostde atiotates edt sevo sonebive at 
foeet toa BIE egbut felat oot Sect ,tnemugte edt hastetobas ew ee 
altet sotishive eg dard abaataoo totselor edd sul .tiveet sogitz oti? 
stew yout Jens bos bevreaetq yliegotg etow atoliad add worla oF 
| -eldieainbanl stoetereds 

,»elaioftte offtdug to sotsoots as testnoo of gaiboesoote 2 al 
to ofux ont gato avons ak tuisoo est , 088 CLI S8& ,obsoll .v stegok 


bres bavieestq yltoqot, etew atolisd Lenigixro et nestw ot ae wal 


admiesible in evidence, said (p. 637): “The returns of the judges 
and clerks are prima facie evidence of the result of the election, 
but the ballots are the original evidence of the votes cast and in 
case of contest are better evidence of the result if they have 
been preserved in the manner prescribed by the statute. (Talbott 
v. Thompson, 350 Ill, 36; Graham v, Peters, 248 id. 50.) Cone 
versely, if the evidence discloses that the ballots were exposed 
to the reach of unauthorized persons, and the returns are not 
discredited, the ballots will not be regarded as better evidence 
of the result of the election. (Talbott v. Thompson, supra; 
Bolton v. Whalen, 350 Ill. 50.) ne question of whetner the 
ballots have been properly preserved is in eacn action necessarily 
one of fact, to be deteruined by the evidence, (Buliman v, Cooper, 
362 Ill. 469; Sibley vy, Staiger, 347 id. 288,)* 


In Alexander v. Shaw, 344 Ill. 389, whieh was an action to 





contest an election, the court said (p. 395): “If there is no evi- 
dence casting discredit upon the returns and there is evidence 
showing that the ballots were not properly preserved but were so 
kept that they might be reached by unauthorized persons they are 
not to be regarded as better evidence than the returns," 

in the instant case there is evidence tending to cast dise 
credit upon the returns as made to the convention by the clection 
committee, When the committee presented its report, the respondent 
objected that the result announced by the committee was incorrect, 
as stated by watchers who were present at the time the ballots 
were being counted, 

The question for decision remains, however, and it is, 
Does the evidence show that the "ballots were not properly pre- 
served but were so kept tliat they might be reached by unauthorized 


persons"? The trial court found in effect that the ballots were 
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properly preserved and were therefore admissible in «evidence, and, 
as stated in Rogers v. Mead, 365 lil. 650, “lhe question of whether 
the ballots have been properly preserved is in each action neces- 
sarily one of fact, to be determined by the evidence,” and unless 
we can say that the finding of the trial Judge is against the mani- 
fest weight of the evidence we are not warranted under the law in 
disturbing his decision. 

There is evidence in the record irom which tne court might 
find that the ballots were presented to the convention by the elece- 
tion committee and the result announced; they were tmen turned over 
to the convention and came into possession of tne cliairman of the 
convention; that shortly thereaiter the convention adjourned and 
the chairman took the ballots to the oifices oi the Alliance which 
were in the same building where the convention was heid, placed them 
in a filing cabinet for which she had a key; that sne locked the 
cabinet and afterward locked the dcor to the ollices; this was 
early Sunday morning, September 29; that on monday morning when tie 
committee was to recount the baliots the chairman went to we of- 
fices of the Alliance, unlocked the cabinet in wnien she had placa 
the ballots the day betore, found them in tne sawe condition; that 
after they were recounted by the committee they were again sealed 
up and later presented to the court, There is some evidence to 
the effect that there were a nusiber of keys to the filing cabinet 
in which the ballots were placed held by other persons, and other 
evidence that might tena to sxew that the ballots were exposed to 
the reach of unauthorized persons, but we tnink it was of such a 
character as would warrant the trial Judge in holding that the 
ballots were properly preserved, 

Upon a careful consideration of all the evidence in the 
record, some of which we have not atteuwpted to analyze, we are 


clear that we would not be warranted in solding that the ianding 
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of the trial Judge, who saw and heard the witnesser testify, to 
the effect that the ballots were properly preserved, is aguinst 
the manifest weight of the evidence, 

The judgment of the Superior court of Cook county is 
affirmed, 


JUDGMENT A¥FIRMED, 


Matchett, P. J., and licSurely, J., concur, 
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HARRY J, DIACOU, ) 
Appellee, ) 
vs, APPEAL FROM MUNICIPAL COURT 
FRED A, SNOW, GEORGE J, O'MALLEY. OF CHICAGO, 
GEORGE J. O'MALLEY, 
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MR, JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT, 


April 5, 1935, plaintiff broucht an action of trover against 
Fred A. Snow to recover the value of an automobile which plaintiff 
alleged he lost on June 27, 1931, placing his damages at $500, Snow 
filed an affidavit of merits denying liability and averring that on 
June 27, 1931, he bought the automobile tor $55, and that it was 
sold by a constable under a judgment order entered by the justice 
of the veace, More than a year theresiter, June 18, 1936, plain- 
tiff filed his verified petition in whici he alleged that all the 
evidence had been heard but that the court had not made his findings 
or centered judgment; that during the trial it appeared that George 
J. O'Malley, as well as Snow, converted and disposed of the automo- 
bile, and the prayer of the petition was to make O'ilalley an addi- 
tional party and for leave to file an additional count, and that 
summons issue against O'Malley; that by making O'ldalley an addi- 
tional party defendant would "not necessitate a new hearing of the 
evidence due to the fact that he was present during the hearing of 
evidence on June 5, 1936, and testified fully concerning his part 
in the matter in controversy." An order was entered on the same 
day giving plaintiff leave to file an smendment to his statement 
of claim; O'Malley was made an additional party defendant, summons 
issued, and the cause was continued to July 1, 1936. 

On the same day, June 18, 1936, plaintiff filed what he 


designates an amendment to his statement of claim, which is in the 
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form of a separate count a ainst defendant O'lialley; on June 
223 there appears an amended praecipe and statement of claim filed 
by plaintiff against Snow and O'Malley, in which the two counts im 
trover appear, one against Snow enc the other against O'lialley, 
June 23 summons issued sgainst O'Malley returnable July 1, and he 
was served by the bailiff, June 29 O'hialley filed nis appearance 
and a dewand for a trial by jury of six, also his affidavit of 
merits in which he denied liability and averred that on August 1, 
1929, he was appointed receiver by the Circuit court of Cook county 
in a suit there pending involving certain premises in Riverside, 
Illinois, and as receiver he was ordered to collect the rents, is- 
sues and profits of certain property; thet he found the automobile 
in the gerage at the premises; that plaintiff failed and neglected 
to move it or to pay tie rent for the use of the garage, and on 
February 26, 1931, upon due notice given plaintilr, the Circuit 
court entered an order autoorizing O'\valley as receiver to take 
steps by way of attachment to collect the rent from plaintiif for 
the use of the garage for August, September, October, November and 
December, 1930, and Januery and February, 1931; that pursuant to the 
order he brought suit against plaintiff before a justice of the 
peace én Riverside and attached the automobile; thereafter judgment 
was entered in his favor by the justice of the peace; that he sold 
the automobile under the execution and accounted to the Circuit 
court for the proceeds of the sale, and thereafter, on January 25, 
1932, was discharged as receiver; on information and belief 
O'Malley alleged that he believed plaintiff had notice of the pro- 
ceeding before the justice of the peace but failed to defend, 

On July 1, the date to which the case had been postponed, 
when the summons against O'Malley was ordered issued, a judgment 
order appears in the record which recites that tne cause came on 


for hearing without a jury as to defendant Snow, and "by order of 
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court trial ex parte as to defendant, George J. O'Malley"; that the 
court heard the evidence and found the issues against both deiend- 
ants and assessed plaintiif's damages at $300, 

On July 20, 1936, O'lialley, upon notice to plaintiff, moved 
to vacate the judgment entered against sim and to liave the case as- 
signed and placed on the jury calendar for trial by a jury of six, 
and in suvport of the moticn filed an affidavit of defendant 
O'Malley snd the affidavit of his attorney, setting up that when the 
jury demand was filed by O'Malley, as above stated, the clerk of the 
court said the case would then automaticaliy go on the jury calendar, 
and tor this reason they did not appear on July 1. ‘The motion on 
July 28 was denied, and O'Malley prosecutes this appeal, 

Plaintiff has filed no brief in this court, The proceeding 
followed in the instant case was contrary to law and to Rule 167 
of the Municipal court, O'ielley was entitled to have his case 
tried by a jury and the judsment as to him must be reversed and the 
cause remanded, Obviously this does not disturn the jud-ment against 
Snow, Adkins v, Strathmore Co., 273 111, App. 183; Fogel v. 1324 
N, Clark St. Bldg, Corp., 278 Ill. App, 286; Spelina v. Sporry, 279 
Ill. App. 376. 

The judgment of the Municipal court of Chicago as to detend- 
ant O'Malley is reversed and the cause remanded as to him, 


REVERSED AND REMANDED. 


Matchett, P. J,, and McSurely, J., concur, 
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JULIUS BROWDY, 
Appellant, 
APPEAL FROM CIRCUIT COURT 
VS. 
OF COOK COUNTY. 


289 1.4.610' 


KR, JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT, 


JULIAN BLACK, 
Appellee, 


a a a ee ee ee 


Juliue Browdy filed a complaint in equity against Julian 
Black and a number of other persons who were later diswissed out 
of the case, Afterward plaintiff? filed his third amended come 
plaint, the two prior complaints having theretofore been strickm 
on defendant's motion, The prayer of the third amended complaint 
Was that defendant, Black, be required to account for profits made 
which belonged to the partnersiip theretofore existing tetween 
plaintiff and defendant, 

Defendant filed his written motion to strike the third 
amended complaint specifying 483 grounds. ‘the court overruled the 
motion as to 47 of the points but sustained it as to one, which 
was that plaintiff had not attached to the complaint a copy of the 
alleged agreement between hin and defendant. Afterward plaintilf 
amended his complaint by alleging tkat the contract between the 
parties was oral. A few weeks thereafter defendant dewanded that 
plaintiff file a bill of particulars, The demand consisted of 57 
questions, and in compliance therewith plaintiff on Mareh 27 riled 
a verified bill of particulars in which he answered the guestions. 
April 2 defendant filed s written motion to dismiss the suit on a 
number of specified grounds wiich were based on the answers made | 
by plaintiff in his bill of particulars, and defendant supported | 
his written motion by an affidavit, The motion was allowed, the ] 


| 
suit dismissed at plaintiff's costes, and he appeals, 
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Counsel for plaintiff in tneir brief say that the third 
amended complaint “charged that for a veriod of more than five 
years imuediately prior to July 7, 1934, the plaintiff and dee 
fendant were equal copartners under an oral covartnuersiip agree- 
ment and had been engaged in conducting a cigar store, restaurant 
and cafe,and also from time to time from the earnings of said 
business purchased certain stocks and bonds, and that on July 7, 
1934, the partnership had assets to the amount of 39000 in cash 
and certain stocks and bonds;" that John Roxborough made an 
oral acreement in the city of Detroit with Joseph Louis Barrow, 
generally known as Joe Louis, by which he agreed to advance 
money to Louis for expenses in training as a professional boxer; 
that in consideration of such advances Louis agreed to give Roxe- 
borough one-third cf the profits earned by Louis from boxing, 
stage appearances and advertising; that afterward Roxborough ene 
tered into an oral agreement with defendant, Black, whereby 
Black was to furnish the money needed by Louis in his training, 
and in consideration, Roxborough assigned oneeheals of his interest 
in his contract with Louis to Black; that defendant, Black, in 
earrying out his agreement with Roxborough used $9000 of the 
funds belonging to the copartnership between plaintiif ané dee 
fendant; that Black mode profits out of the contract with Hox- 
borough in excess of $50,000, and plaintiff seeks to recover one- 
half of theee profits, 

Plaintiff in one of his answere (set up in his verified 
bill of particulars) «tates: "the cigar store, restaurant and 
cafe were operated witn losses and consequently abandoned by 
mutual agreement of the parties.” And further, in response to 


questions as to ‘hat kind of business he and plaintiff were en- 


gaged in on July 7, 1934, answered that the business was the 
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“operation of two policy wheels located st 70 Bast 28th setreast, 
Chicegc, Iliinois, *** known as HAS! & WEST and NORTH & SOUTH,® 
Defendant's motion to dismiss the suit as abeve stated, 
was supported by an affidavit of tneodore Robinson, who in his 
affidavit apparently qualifies as an expert; he ewears that "nolicy 
wheel" is a well known ter: for ea gambling machine or device used 
fer wagering money, such game being commonly known ss “policy.” 
Plaintiif contends the court erred in going beyond the 
face of his third amended complaint in nassing on defendant's 
motion to dismiss the suit, apparently on the theory thet a bill 
of particulars could not be considered on the hearing of such 
motion, but no authority is cited, We think there is no merit in 
the contention. Prior to the going into effect of the vresent 
Practice Act January 1, 1934, it was held that » bill of particue 
lars was a part of the declaration. Sterling Midland Co, v. 
Ready & Callaghan Co., 236 Ill, App. 403, In that case the court 
said (p. 407): “he bill of particulers filed by the plaintiff 
specifically defined the claim of the plaintiff, in the cage of 
McKinnie v, Lane, 230 Ill. 544, the court said (p. 548): ‘'The 
object of a bill of particulars is to inform the defendant of the 
claim he is cailed upon to defend against, and its effect is to 
limit and restrain the vlaintiff, on the trial, to the proof of the 
particular cause or causes of action therein mentioned,'" ‘The 
court then discusses the case of MeDonald v, Peoole, 126 f11, 150, 
and continuing said, “In the case of O'Leary v, People, 84 Ili. 
App. 60, 64, the court held that a bill ef particulars is part of 
the declaration, plea or notice to which it relates. The followe 
ing cases also hold that a bili of perticulars is part of the 
Pleadings: Snyder v, Phare, 25 Wed, 398, 402; Benedict v, Swain, 


43 4. H. 33, 34; Attrili Ve Patterson, 58 lid, 226, 236, 230; 
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Starkweather v, Kittle, 17 Wend, (i. ¥.) 20." 

In the instant case counsel for plaintiif in their brief, 
from wnonich we have above quoted, say that the partnership between 
him and defendant was engaged in conducting a cigar store, restaue 
rant and cafe, and that from the earnings 01 such business the 
partnership purchased stocks and bonds, and that it was Trom such 

i 
assets that defendant wrongfully took tne Yooou. Butyhie bill of 
particulars he swears that the partnersais lost money in the 
operation of the cigar store, restaurant and cxfe, and since, 
under the rule of law announced in the authorities above cited, 
plaintiff would be confined in his proo! to the matters set up 
in his bill of particulars, he could not waintain his suit, 
because instead of making a profit frow the operation of such 
business losses were sustained, And since plaintiff swears in 
his bill of particulars thet the other business in which he and 
defendant were engaged as copertners was the operation of policy 
were 

wheels, and since it appears that the operation of such/gambling 
transactions and illegal, the court wiil not aliow piaintiif to 
enforce an accounting for illegal profits. 

The judgment of the Cirevit court of Cook county is 


affirmed, 


JUDGAENT AFF IRGSD, 


Matchett, P. J., and MeSurely, J., concur, 
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APPEAL FROM SUPERIOR COURT 


ANNA M, HINTZ, 
Appellee, 
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KR. JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT, 


RIDGEWOOD CEMETERY COMPANY, 
a Corporation, 


ee ee ee 


Appellant, 


Plaintiff filed a complaint in equity against the defende- 
ant praying that a contract entered into by the parties for the 
purchase of two lots in defendant's cemetery be declared null 
and void, for an accounting, and ior the return oY the purchase 
price, $1200. The case was referred to a master in chancery who 
took the evidence, made up his report and recommended a deeree 
in accordance with the prayer of the complsint, Afterward ae de- 
cree was entered substantially in compliance witn the recommenda. 
tion of the master except that plaintiff was awarded the $1200 with 
interest, and defendant appeals, 

The record discloses that plaintiif owned and was develop- 
ing a cemetery and had employed Henry C. Lonsford to sell certain 
lots in the cemetery. lonsford employed salesmen and in September, 
1923, they negotiated with plaintiff for the sale of two lots. A 
contract was entered into between plaintiir and defendant whereby 
plaintiff agreed to pay $1200, the payments to extend over a con- 
siderable period of time. Plaintiff made the last payment in Sep- 
tember, 1922, and at tuat time defendant tendered a deed to plaine 
tiff for the two lots. The tender was refused on the ground that 
prior to the time she entered into the contract tor the purchase 
of the two lots it was represented to her by the salesmen and by 


two of the directors of defendant corporation, one of whom was the 


then president, that the several sections into which the cemetery 
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was divided, would have a parkway around each section forty feet 
in depth, wnich was to be used ior landscaping puyposes and that 
the lots in the rear oi such parkway would be used only for 
graves, Defendant disputed this contention and stated tiat there 
were two rows of lots around each section and that they were to 
be sold for graves the same ag tue rest of the sections. 

Plaintiff testified in ner own behaif and produced a 
number of witnesses who gave teatiuony tending to sustain her 
contention, as above stated, The two salesmen employed cy Lonse 
ford were not available and did not testify, and one oi tne direce- 
tors of defendant company and tne then president, Mr. Hanson, had 
died before the trial, But defendant offered witnesses wie gave 
testimony that it was always the purpose oj the defendant to sell 
the two rews of lots around eaen section for burial purposes, the 
written contract between Henry ©. Lonsford and defendant expressly 
excluded the two rows or “road” lots from sale by Lonsford, 

the evidence furtner shows that at the time of the nego- 
tiations for the sale of the lots, the salesmen delivered a map 
or plat of the cemetery which siows each of the sections, including 
the forty feet,divided into lots, A number of photographs are 
in the record as well as the testimony oi witnesses, all of 
which shows that a tier of two lots extends around each section 
which is 42 feet, ss well as two walkways, making a total of 
about fifty feet; that these strips were planted with trees and 
shruboery; that plaintiff's lots were immediately behind the 
strip in section 3. And, as stated, plaintiff's evidence was to 
the effect that it was represented to her that this forty or 
fifty feet space was to be permanently retained for parkway pur- 


poses and not for burial purposes, About the time plaintiif made 


her final payment in September, 1928, she learned that these 
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strips around each sectionwere to be used for burial purposes and 
that some of the lots were then being sold and used for such pur- 
pose, Upon learning this fact she refused to accept the deed and 
demanded the return of her money. 

The master found that there was no evidence denying the 
representations testified to by plaintiff to have been made by 
the two salesmen and by the director of defendant, and further, 
"That the defendant offered no evidence to the effeet that the 
plaintiitf had knowledge prior to the time she made her final pay- 
ment of the fact that burial lots were being sold in the 40 foot 
space around each section, which plaintiff had been advised was 
to be a perpetual parkway." 

Defendant contends that the pleintiff misunderstood the 
meaning of the word “parkway” used by the salesmen when they 
were soliciting her for the purchase of the lots, but that if it 
be found that what the salesmen stated to plaintiff wae not en- 
tirely true the statements “were not of existing facts but related 
to the alleged future intention of the defendant and cannot be the 
basis of fraud,” and that plaintiff's testimony and her evidence 
are incredible and unworthy of belief in view of all the facts in 
the case, 

We will not stop to consider the various definitions of 
"parkway" as given by counsel for defendant because the testimony 
of plaintiff and others is to the effect that it was represented 
to plaintiff prior to the purchase of the lots that the twe rows 
of lots around each section would not be used for burial purposes 
but for iandscaping to make the cemetery beautiful, and that 
graves would be placed behind the trees and shrubbery that were 


in these forty odd feet, 


If plaintiff's version is to be believed, and there is 
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the testimony of a number of witnesses whick tends to sustain 
her, the representation made to her was one of fact and not of 
gome future intention of the ceuetery company, 

Defendant further contends that an examination of the 
plat of the cemetery, which was submitted to plaintilf before 
she entered into the contract for the purchase of the two lots, 
discloses the fact that if plaintiii's version is true, oractically 
one-half of the cemetery would be devoted to landscaping purposes 
and only the ether half to burial purgoses, and that such a cone 
tention could not seriously be made by any person. 

We have earefully considered all the evidence in the 
record, and while tnere is cousidsrable foree in this last con- 
tention made by defendant, we think we would not be warranted in 
saying that the finding of the waster, approved as it was by the 
chancellor, is not sustained by the preponderance oi the evidence, 
The question for decision was one of fact and we cannot say that 
the finding was not warranted by the evidence, 

The decree of the Superior court of Cook ccunty is 
affirmed, 


DECREE AFFIRMED, 


Matchett, P. J., and MeSurely, J., concur, 
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ROSS D, NETHERTON et al., ) 
Appelless, ) 
) APPEAL FROM CIRCUIT coun? 
VSe ) 
) OF COOK COUNTY. 
VIVID, INc., ) 
Appellant, ) 


MR. PRESIDING JUSTICE MATCHETT 
DELIVERED THE OPINION OG THE COURT, 


This euit vas begun in equity by KNekKenrs ond Netherton to 
compel the specifie performance on the part of defendant, Vivid, 
Ine., of an agreexent to convey certain stocx in the Vivid compeny 
and vay to the plaintiffs eertain sums of money es agreed, The 
bill was filed July 17, 1953, end alleged the employnuent of plaine 
tiffs by defendant en or about October 1, ivdl, by its then 
president, Flanigan, te find an organization financially able 
and willing to erter into an agreement with Vivid, either for 
additional capital or for the purchasing or leasing of its busie 
ness akd rights under certain patents, ior woich cefendant agreed 
to pay reasonable compensation; that on or about that time pliine 
tiffs began negotiations with L. OC, Swith aad Gorona Typewriters, 
Ine., of Hew York, and that after spending several montis time, 
on or about April 9, 1932, an agreement was consummated between 
the defendant and the Suith-Coronma company, under wiieh Suithe 
Corona purchased ine entire maciinery and other factory equipment 
of defendant, and its entire iaventories of duplicating machines 
aid supplies, Under ine same agreement Vivid granted to Swith- 
Corona the sole and exclusive license wider its patents snd ape 
Plications therefor, for which Swith-Corona agreed to pay defend- 
ent a royalty of 6% of the entire uet sales of all new duplicating 
Machines and rolis; that SmitheCorona agreed to pay tor the entire 


inventory ef duplicating maciines, ate., of defendant in cash 
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within 30 days after the contract; that on March 25, 1952, defendant, 
by Flanigan, offered and agreed to pay plaintiffs for the fair and 
reasonable value of their services 55000 each out of the first 
moneys received from Smith-Corona, together with 375 shares of the 
no par value capital stock of Vivid to each of the complainants, 
the certificates to be delivered immediately after the execution 
of the contract; and further to pay plaintiif Netuoerton $5000 on 
account of legal services rendered by him up to the time of con- 
summation of the contract. Plaintiffs agreed to accent this offer. 
Mareh 25, 1932, a special meeting of the stockholders of defendant 
was heid pursuant to notice, at which nearly all the stockholders 
of defendant were present either in person or by proxy, when a 
resolution reciting the valuable services of plsaintiifs te the 
corporation and directing and authorizing the directors and offi- 
cers of defendant to carry out this settlement, thereby ratifying 
and confdrming the agreement, was passed. June 2, 1932, Smith- 
Corona paid defendant approximately $45,000 and has since paid 
other large sums as royalty; that defendant paid to plaintiff Mc- 
Kenna $3000, and that there is a balance due of $2000; that de- 
fendant paid to plaintiff Netherton $5500 and there was a balance 
due him of $4500, on account of his legal services, but defendant 
refused to make further payments or deliver the stock; that the 
refusal was vexatious and unreasonable; that complainants are en- 
titled to paywent with interest at 5% from April 9, 1932; that all 
the issued capital stoek of defendant is owned by a small number of 
persons and there is no open market in which it may be purchased, 
The value thereof cannot be easily ascertained other than from 
d@efendant; that its value depends upon the performance by Smith- 
Corona of its contract; and the damage to plaintiffs by defendant's 


breach cannot be accurately ascertained; that defendant ought 
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therefore to be compelled to specifically perform, The bill 
prayed accordingly. Flanigan was made a party defendant, 

Vivid answered admitting that it desired to enter into nee 
gotiations for the lease or sale of its patents and rights, but 
denied that vlaintiffs or either of them had been employed to fina 
a businese organization able and willing to enter into an agreenent 
with defendant; denied that it agreed to pay plaintiffs or either 
of them any compensation therefor, except tiat Flanigan alleged 
that he with other stockholders of defendant on May 22, 1931, entered 
into an opticn contract with plaintiff kekenna by which McKenna was 
to have a 60 day option to purchase all the stock of Vivid for 
$1,000,000; that this option was given in order to vermit lickenna 
to negotiate with one Walker, and through Waiker with the Interna- 
tional Business liachines Corporation; that Netherton was employed 
by licKenna at iickenna's own expense and not by defendant. MeKenna 
did not exercise his option which expired by its terms and was 
never renewed, Defendants admitted Netherton was licensed to prace 
tice law but denied making a contract with him for legal services 
as alleged; denied that as a result of the efforts of plaintiffs 
the agreement of April ¢, 1932, was consummated between defendant 
and Smith-Corena, but said that such an agreement was in fact made 
on that date, which was negotiated by Flanigan end one MeNally for 
defendant and by Dean Babbitt and Wowler Manning for Smith-Corona, 
and that the complainants in no wap participated in the negotiae 
tions leading up to the contract. 

Defendant admitted the receipt of $45,000 subsequent to 
April 9, 1932, and other sums for royalty; admitted that Netherton 
advised defendant during negotiations as its attomey, but say 
it was not in aceordance with the terms of any supposed agreement 
with Netherton and MeKenna, and denies that plaintiffs were entitled 


to any sums other than Netherton, who was entitled to reasonable 
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compensation for legal services, ‘he answer also denied that any 
agreement was made Marebh 25, 1932, to pay Netherton and ucKenna 
$5000 each or to issue to them 375 shares each of defendant's 
common capital stock without par value, or that they agreed to 

pay Netherton 35006 for legal services, ‘he answer admits a 
special meeting of defendant's stockholders was held March 25, 
1932, that a resolution was passed substantially as alleged, put 
denies that the resolution had any binding foree or effect; that 
the special stockholders' meeting was called for the purpose of 
authorizing the board of directors of Vivid in general terms to 
enter into 2 contract, but that the stockholders of defendant 
company had no right, power or authority te enter into or ratify 
any contracts with complainants, and aver that at no time did 

the board of directors of defendant ratify, approve or affirm the 
resolution or consent to be bound by it; that the resolutions in 
question were drafted by Netherton; tist when they came up for the 
etockholderg Netherton stated that unless these resolutions were 
passed he would block and prevent the execution of any contract 
between Vivid and Smith-Corona and walked out of the meeting; that 
on that date no contract had been entered into between Vivid and 
Smith-Corona, and the officers and stockholders of Vivid feared 
that Netherton had the power te block and prevent the execution of 
the contract and would do so if the resolutions were not adopted, 
and in such belief the stockholders permitted the adoption of the 
resolution. There was then a disastrous business depression in 
the United States, Defendant was heavily indebted and defendant 
believed that if the demands of plaintiffs were resisted the cone 
traet with Smith-Corona might be defeated and the financial 
stability of Vivid endangered; that the resolution was extorted 


from the stockholders by threats and duress of plaintiffs, 


The answer admits that on June 2, 1932, defendant paid 
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MeKenna $3,000, but says the same was paid under threat of Nethur- 
ton unless payment was made the contract with Smith-Vorona would 
be blocked, At that time the contract had been carried out in 
part only, and there were still many ways in which Netherton could 
carry out his threats to block the deal, the answer also admits 
that on June 2, 1932, $5500 was paid by defendant to Netherton, 
snd alleged that it was paid by reason of similar threats, The 
anewer admits that defendant has relused to issue the 575 shares 
of common stock to either of plaintifis; that there is no open 
market in which it can be purchased, the stock oi defendant core 
poration is held by 28 persons, ‘he answer also averred the con- 
tract could not be performed by reason of the tailure of defend- 
ant's board of directors to pass a resolution lixing the considerae- 
tion for which the stock might be issued, lJhe answer denies that 
Plaintiffs are entitled to the relief as prayed, 

The cause was relerred to a special commissioner who re- 
ported finding the equities with the plaintifis, overruled objec- 
tions filed to his report, and the chancellor also overruling exe 
ceptions thereto by defendant, on May 14, 1936, entered a decree 
sustaining the findings of the special commissioner and decreed 
that McKenna recover $2000 with interest from May 6, 1932, at 5%, 
amounting to $2401.89, and have judgment therefor; that Netherton 
recover $4500 with interest at 5% from May 6, 1932, and have 
Judgment for $5404.34, and that within five days from the date of 
the decree, defendant (through its duly authorized officers) 
should issue and deliver to MeKenna a certificate for 375 snares 
of the common capital stock of no par value of defendant corpora- 
tion, fully paid and non-assessable; and that similarly it shoulw 
issue and deliver to Netherton a like certificate, 


The cause as to John J, Flanigan was dismissed and the 


court retained jurisdiction for the purpose of enforcing the decree, 
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The record in this case is voluminous, containing almost 2000 
pages with 126 exhibits, 

Defendant urges that the decree should be reversed be- 
cause, they say, plaintiffs are in court with unclean wands; that 
the alleged contract, by reason oi the tiduciary relations of 
plaintiffs to defendant corporation, is presumptively fraudulent, 
becing secured by threats of Netherton as attorney while the work 
Was in progress; that plaintiifs are not entitled to speeifie 
performance because the contract was not isir por free from ope 
pression nor made for an adequate consideration; that the sgree- 
ment to issué no par stock was void because the board of directozs 
had not by resolution fixed the money consideration for which the 
stock should be issued; that a court of equity will not direct a 
board of directors, who is not a party defendant, to exercise 
its discretion in evaluating the stock, and that so to do would 
violate the pre-emptive rights of other stockholders; that since 
there was no basis for speciltic performance of the contract, the 
court of equity was without jurisdiction to give other relief, and 
that the court erred in allowing plaintiffs interest upon the 
amounts found to be due to them, Also, the defendant complains 
in this court for the first time that fees allowed to the Special 
commissioner were excessive, 

In swamwary, the facts found by the master are that on 
October 1, 1931, defendant was an Illinois corporation, engaged in 
the manufacture and sale of duplicating masnines, equipment, etc. 
The corporation desired and very much needed additional capital. 
The great depression was under way, and if additional capital could 
not be obtained it was desired to lease or sell certain of defend- 
ant's patents, John J. Flanigan was the president of defendant 


corporation; Robert P. Quinlan its secretary and treasurer, and 


Flanigan, Frank P, Lavin, Edward EB. McNally and John J, O'Leary, 
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with Quinlan, constituted the. board of directors, 

Plaintiff McKenna lived in Wisconsin, was » real estate 
dealer and s close friend of Flanigan; Netherton, an attoney and 
friend cf McKenna. MeKenns also was a stocknolder in the core 
poration. Netherton acted as the attorney at the orgauization 
of the defendant corporation on September 30, 1927. Its capital 
stock consisted of 506 shares preferred and 10,000 snares of 
common stock without par value, The original certificate siuews 
that Quinlan subseribed for 998 shares of this common stock; 

P. C. Griffins and Frank FP, Lavin 1 share each, wsecKenna and 
Netherton were employed to secure the new capital desired, and 
on Kay 22, 1931, to that end MeKenna was given an ontion to buy 
the capital stock, If the plan was successful, it hed been 
agreed that keienma end Netherton should cach receive coupensae- 
tion to the amount of $50,000. No deal, however, resulted. 
Later in the yesr McKenna, Netherton and Flanigan had converssa- 
tions and correspondence about a contact that Netherton had with 
business prospects in New York, Netherton, revreseniing det end- 
ant, opened up negotiations with Dean Hapbitt, representing the 
iL. GC, Smith-Corona Tysewriter Company, As the negotiations pro- 
gressed during the fall and winter of 1931 and the spring of 
1932, the question of a definite agreement between defendant and 
MeKenna and Netherton as to the compensation to be paid to them 
in case the negotiations were successful was considered, October 
26, 1931, Flanigan wrote MeKenna that he told Netherton that the 
deal was still in the hands of MeKenna, and that Netherton was 
Binply to act as contact man, Vlanigan was informed at that time 
of the contact of Netherton with Dean Babbitt, After various 
negotiations an agreement was executed and signed by defendant 


and the SmitheCorona company em April 6, 19352, The master finds 


that the agreement was consummated through the efforts and 
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services of Netherton as contact man jor keckhenma, who wae in 
charge of the deal at the direction of Flanhgan as president of 
the defendant; that Netherton and Flanigan reached an understand- 
ing that $5000 in cash and 375 shares of stock was reasonable 
compensation for the services of Nietnoerton in promoting the deal, 
and that $5000 was a reasonable coxipensation tor the legal ser- 
vices of Netherton, March 26, 1932, Hilanigan and kellally repre- 
senting defendant, and McKenna and Netherton had a conversation 
about the compensation tor services, and reached an agreement 
which was put in the form of a resolution prepared by Netherton 
and which was submitted to a meeting of the sharenolders of 
Vivid and was unanimously adopted by them, as set up in the bill. 
The master found that while the resolution might not be binding 
on the corporation, it served as u« distinct preposition and cone 
summation of the negotiations for the amount 01 compensation and 
states to the officials of the corporation the compensation 
which was expected by MeKenna and Netherton. After the adoption 
of the resolution the officials of the corporation continued to 
accept tne services of lichenna and Netherton in completing the 
deal between defendant and Smitn-Corona. The master also finds 
that defendant has already realized $94,000 in cash from royale 
ties and from the price of its equipment and stock sold to the 
Smith-Corona, the master finds that the services rendered by 
MeKenna and Netherton were at all times well known to Hlanigan 
and were rendered at his request, 

Notwitistanding the facts as found by the master and 
approved by the chancellor, the first contention of defendant is 
that plaintiffsshould not be allowed to recover in a court of 
equity for the reason that they are in court with unclean hands, 


in that they had deliberately sworn falsely as to its material 


fasts in issue, ‘The specification on this point is that plain- 
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tiffs baeed their case on the theory that in July, 193i, Flani- 
gan promised that the same contract would obtain with reference 
to the SmitheCorona as had existed in the internationsl Business 
Machines deal, McKenna and Netherton both testitied that #flanigan 
said to them that their compensation would be the seme in the new 
deal as it was in the International deal, - 50,000 on the basis 
of $1,000,000 deal, and in proportion if the sale price was less; 
Netherton to get the same. Defendant says that such a promise 
was impossible since Flanigan at that time did not even know the 
name of the prospect; it also says that it is shown to be untrue 
by letters and documents, as for instance by wchenna's letter to 
Netherton of December 2, 1931, in which ne said, "I would advise 
you to have an understanding as to our commission before going 
into this deal," 

KieKkenna's letter of March 18, 1932, to Flanigan in which 
he bitterly complsins of unfair treatment and of revarks made by 
Flanigan to him in his room at the hotel, “after I told you what 
I wanted as my commission"; Netherton's letter to McKenna of Uctoe 
ber 26, 1931, in which he said in part, "As I told you, nothing 
definite has been arranged with regard to your and my compensation 
if such an arrangement is put through.” He says that if he is 
to look to the L. C, Smith company for his compensation, he would 
like to know it so he could make arrangements with them. WNether- 
ton's letter of February 1, 1932, to iicKenna, in which he said it 
was essential that McKenna should come quickly and get everything 
straightened out with Flanigan, and that he wanted a definite and 
complete understanding before the end of the week, This point is 
80 earnestly presented by defendant that we have given it careful 
consideration, We are satisfied, after reading the entire record, 
that the charge is whelly groundiess, Assuming the conversation 


with Flanigan to be as MeKenna and Netherton ssid it was, the 
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proposed deal with the Smith-Corona people, as it developed, be- 
came so different in ite nature that such a conversation could 
not be construed to amount to more than a basis upen whieh to 
charge for plaintiffs' services upon 4 guantum meruit, As the 
sequel showed, there was every reason why the ayreement as to the 
new deal with Smith-Corona should be made definite, complete and 
put in writing, ‘The correspondence, rlgntly interpreted, meane no 
more than this and is net at all inconsistent with a conversation, 
as testified to by plaintiffs, fhe charge oj perjury is not jus- 
tified on this record and should not have been made, The master 
apparently did not regard this alleged oral conversation as water- 
ial, and we agree that it is not, The charge simply illustrates 
the bitterness with which this litigation has been conducted, 
Defendant contends in the next place that Netherton and Kee 
Kenna were fiduciaries of defendant, end that the transaction by 
which their compensation was fixed was, therefore, presuuptively 
fraudulent and void. Defendant cites Commercial Merchants Bank v, 
Kleth, 360 Ill. 294, and Hagerman v, Schulte, 349 Ill. 11. While 
the cases announce an undoubted rule, we think they have no appli- 
cation here, Certsinly not as to McKenna, whe stood in no fidue 
ciary relationship to defendant in so far as the negotiations with 
reference tothe compensation whicn he was to receive was concerned, 
Netherton, it is true, had acted as atiorney tor defendant in some 
Matters prior to the time when he was engaged with MeKenna in mate 
ters connected with securing additional capital for defendant, but 
his services as attorney in those matters had been closed before 
the beginning of this promotion, It is true that in the course 
of his negotiations with the Smith-Corona people services of a legal 
nature were performed, but the evidence shows without contradiction 


that Flanigan and other officials of defendant corporation had full 


kmowledge of the situation, All of the services were contingent 
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upon the procuring of the contract, and no one could have thought 

that Netherton was acting in a confidential relationsinip in taking 
measures to secure the payment of his own compensation. the rule 

which prevents an attorney frow purchasing an interest in the sub- 
ject matter of litigation from iis client and makes «ny such deal 

on his part presumptively Iraudulent has no application under cire 
eumstanees such eas here acpear, ‘hat rule is intended to prevent 

fraud, not to assist debtors in evading their just obligations, 

It is next alleged tuat the contract between plaintiffs and 
defendant was vold because procured by threats wiile the work tor 
which he claimed compensation was still in progress, end that it 
is void for that reason, Defendant cites Soyle v, Ready 138 111, 
153; points out that Netherton began serving the corporetion as 
attorney in 1927, conducted its defense in an important litigation 
Which was in progress until June 3, 1931, end that in February, 
1932, when this arrangenent was nade, he was engased to drew the 
contract between Smith-Corona and defendant. It says that on 
Mareh 15, 1932, and again on Larch 25, 1932, he demanded compensa- 
tion under threat tuat if it was not paid he would tiock the deal, 
end that he was sided and abetted by KeKenna, DeTendant complains 
that he had a secret arrangement with Babbitt of Smith-Uorons to 
prevent the deal going through until his commissions were provided 
for, and defendant says that under such circumstances an attorney 
iz obligated to show the reasonable value of his services, and that 
as MeKenna's position depends entirely upon Netherton, it is ine 
cumbent on both to show that Netherton's services were worth 
$15,000 and 750 shares of stock; that the record does not so show 
but is silent as to the actual value of Netherton's services, 
Defendant quotes at leneth from correspondence between Netherton 
and iieKenna, which ic in evidence, in which Netherton suggests 


that it is only good business to eet @ written assurance from 
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Flanigan, etc. 

We are not impressed by these contentions, Tn the master 
of promoting this deal and in the matters concerning which 
Netherton wrote NeKenna, Netherton was not acting as the attorney 
for defendant but as the partner of McKenna in prouecting the deal 
between defendant and Smith-Corona, It is true defendant eme 
ployed Netherton to act in particular matters such am drawing the 
contract, etc., as its attorney. Whether it was wise for defend- 
ant so to employ nim or he to accept the employment may be a 
question, but both parties acted with their eyes open. Netherton 
had every good reason to sispect, es the sequel shows, that an 
attempt might be made to beat beth him and MeKernna out of their 
coumissionse, and the observations of Netherton to McKenna have 
been abundantly justified by subsecuent events, There is no 
proof in the record tending to shew that Netherton did not give 
loyal and efficient eervice, It rlso appears that eas a result of 
his endeavors the deal was closed and defendmmt corporation put 
in a financial situation perbaps as advantageous to it as if the 
original deal had gone through, in whieh the compensation would 
have been $50,000 each to the pleintilts. 

As the deal appreached completion the suspicions entere 
tained by Netherton as to the manner in which nlsintiffs would 
be treated was confirmed, The only threat made was thst he would 
withdraw from his connection with the matter, A careful consid- 
eration of all the evidence leads us to believe he would have been 
entirely justified in doing se, 

The minutes of the stockholders meeting recite that a gene 
eral discussion with recard to the compensation to be paid to 
Netherton and MeKkenns was had before it was voted upon. Two weeks 
later Flanigan wrete to Netherton a letter in whieh he addressed 


him as "Dear Ress" and enclosed a copy of the stockholders’ 
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resclution of Mareh 25, 1932, Defendant thereaftsr in the course 
of the deal furnished the Smith-Corona company a bulk sales affie 
davit in which it listed Netherton as a creditor tor $10,000 and 
MoKenna for $8000. A month later the corporation puid Netherton 
$5000 of the amount and McKenna 33000, Six wonths icter Netherton 
was paid $500 more, Long vrior to that time the contract between 
defendant sand Smith-Corona hed been fulfilled, ‘This conduct of 
defendant's officials is wholly inconsistent with the idea that 
the agreement was the resuit of threats, If there was any ele- 
ment of that kind in the agreement as to compensation, then de- 
fendant 414 not within sny reasonable time repudiate, but on the 


A 


contrery continued to request and use the services of Netherton 

in the completion of the deal unen which its further financial 
stability denended, We think the charge is without any foundation 
in fact, 

Defendant contends, citing many authorities, that the court 
should not have granted specifie performance because the contract 
was not fair and free from oppression, and the consideration 
theres’or inadequate, In view of the actual situstion which we 
have recited, the needs of the corporation, the former definite 
agreement, the actual finsencial situation, we sre not able te 
entertsin a doubt thet the contract here in question meete all 
requirements and is net subject to these objections, The whole 
recoré indicates thet plaintiffs at a critical time and with much 
later performed services for which, under ali circumstances, the 
compensation allowed to them under the terms of the contract is 
comparatively smally We have given not only careful attention to 
the revort of the master but have read the entire ebstract, exe 
amined the exhibits and considered earefully the suggestions of 
counsel in the matter, The conclusion forced upon us by this 


examination of the record is that this defendant wes willing to 
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accept these valuable and important services while using every 
legal subterfuge in order to avoid paying therefor, The defense, 
in our opinion, is purely vexatious. 

Along this line is the contention made that the contract 
to issue this stock of no par value is void because the considera- 
tion tor which it is to be issued has not been fined by resolution 
of the board of directors of the defendant corporation, the con- 
tract was executed iiarch 25, 1932, At that time the General Core 
poration act (in force July 1, 1919 - see Session Laws of 1921, 
page 965) was applicable, it is suggested by defendant that 
the agreement was void under section 32 of that act. (See Ili, 
Business Corporation Act Ann,, page 515. The corresponding sec- 
tion of the present Business Corporation act is found in Illi- 
nois State Bar Stats., 1935, chap, 32, sec, 17, pages 852-53, 

Seetion 32 cf the General Corporation act of 1919 provides: 

“Subject to provisions of this section, the corporation 
may issue and sell its shares of stock having no par value from 
time to time for such consideration, not less than five nor more 
than one hundred dollars per share, as may be prescribed in the 
certificate of incorporation or as from time to time may be 
fixed by the Beard of Directors, pursuant to authority conferred 
in such certificate." 

The charter of the defendant corporation did not fix the 
consideration for which no par value common stock might be issued, 
The board of directors have not held any meeting at which they haw 
fixed the express consideration for which the transfer of the 750 
shares of no par value stock might be made, Deferdants cite 
Triplex Shoe Co. v,. Rice & Hutchings, 17 Del, Ch. 356, 152 atl, 342, 
72 A. L. Ro 934, to the point that stock thus issued without a 
precedent valuation by a board of directors is void, ‘That ease was 
decided, however, under a statute essentially different from that 


of Illinois, and also under circumstances which were not at all 


similar to those which exist here, The case is not applicable, 
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We do not understand that the issue of this stock by de~ 
fendant will make necessary an additional eutiorized capital struce 
ture, Defendant says: 

*Couplainsnts! suit is to compel Vivid to issue 750 shares 
ef no par value stock. Vivid owned none of its own stock; it dia 
have more than 750 shares of unissued stock autuorized by ite 
charter, which stock, under the Corporation Act of 1919, the board 
of directore had power to issue for money or money's worth for a 
consideration measured in dollars to be fixed by the board, Under 
the Corporation Act of 1919 this stock could be sold only jor mong 
or money's worth; it could not be given away or traded for blue 


sky. It was merely potential stock whieh the board of directors 
had power to sell at a price to be fixed in their Sound discretion." 


In Roberts & Schaefer Co. v, iimmerson, 513 111, 137, tne 
Supreme court of this state, construing section 32 of the General 
Corporation act, said: 

“As we construe the Generai Corporation act, the stateuent 
of incorporation may specify one or more of three tyves of au- 
thorized stock issues: (1) Parevalue stock, wuose par value must 
appear in the statement; (2) no-par value stock, upon which a 
value is prescribed in the certijicate oi incorporation; (3) no- 
parevalue stock whose value ‘from time to time may ve fixed by the 
board of Jirectors pursuant to autiuority conferred by such cer- 
tificate,'" 

As we understand the reeord the stock here to be issued 
te vlaintiffs is of the third clases above described, it will be 
noticed that the fixing of the price is not made a condition orécee 
dent to the transfer of the shares, The directors of the company 
may fix the value from time to time, #e will not presume that the 
boaré of direetore will feil to cerform its duty in this respect 
whether that duty is viewed from the aspect of present or future 
erecitors of the corporation under the trust fund theory; in rela- 
tion to its effeet on other stocknolders who may have paid more for 
their stock; or from the standpoint of the public policy of tne 
state, 


The arm of a court of ecuity is not powerless in such a 


situation, The decree reserves jurisdiction necessary to its 


enforeement, 
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We do not understand that the power of a corporation to 
issue ite stock in payment for services is questioned, ‘The deci- 
sions held that it has such power, Farwell v. Great Western Tele- 
graph Co., 161 Ill. 522; Davenport v, Piano implement to,, 7 Ill. 
App. 161. Ill. State bar Stats. 193568, chap, 32, see. 18, page 
853; Ill. Business Cyrp. Act, Ann,, sec, 15; Fletcher Cyclopedia 
Corporation, vol, 11, secs. 6155 and 5137; vol. 57 American Law 
Review, p. 233. That svecifie performance is a proper rewedy for 
wrongful refusal to issue stcck, see Fletcher Cyclopedia of 
Corp., vol. 11, sec, 5165, page 333. 

As we see it, the duty of the board of directors of defend- 
ant corporation to tix a price does not in any way affect the 
rights of the parties to this sroeceeding at this time, After the 
stock is issued it will be the duty of tne board of directors, 
under the statute, to pass a resolution fixing the price tor which 
it was traneferred and transmit the same to the proper authority. 
As already steted, the decree reser¥es jurisdiction in the court 
for the enforcement of it, 

Since we heve found plaintiffs were entitled to have the 
contract specifically performed, it will be unnecessary to discuss 
the point raised by defendant that the court of equity is without 
jurisdiction. The furtner contention of defendant that the decree 
erred in awarding interest need not, we think, be considered. We 
have already expressed our opinion that this defense is of a vexa- 
tious nature, and at any rate the awarding of interest in a court 
of equity depends on equitable considerations. Chicago Brick Uo, 
v, MeLester, 165 Ill. App. 114; Golden v, Cervenks, 278 I11* 409; 
Duncan v, Dazey, 313 [il. 500, There was no reversible error in 
the amount of compensation awarded to the special commissioner, 

The decree is affirmed, 
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TINA ORTGISSER, 
Plaintiff, 


ids APPEAL Fale 

e aes CIRCUIT couRT 

CHICAGO TITLE aND TRUST COKPANY, a OF Cok coUuNTY 

corporation, as successor trustee, et ai., : 
Defendants. 





On Appeal of CHICAGC TITLE ano TRUST 

COMPANY, a corsoration, as suc¢essoer 

trustee, it, G. SWANSON, KR. J, PYORDRESILEH 

and E, BERTENS, not individually but as 

a bondbolders' protective committee, 

WILLIAM A, LOMWAX, not individually but 

as trustee under trust hoe 396, RAYXOND 

J. DOWMEY, as trustee under and by virtue 

of a trust agreement dated may 10, 1935, 

ESTHER &, O "BRIER, PAUL SCACCHI, MARY 2 & 

REZZONICO, OSB QUILICI and JouN REZZONICEY © 
Apoellants. 
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TINA ORTGI#SER, 
Plaintiil7, APPEAL FROK 

CIRCUIT COURT 

vé. OF COOK COUNTY. 

CHICAGO TITLE AWD TRUST COMPANY, a core 

poration, as successor trustee, et al., 
Defendants. 
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On sevarste anpeals of CHIcAGO TITLE AND 
TRUST COMPANY, a corporation, as successor 
trustee, and RAYWOND J, DOVHEY se trustee 
under and by virtue of a trust agreement 
deted Hay 10, 1935, BSTHER &. O'EHIEN, 
PAUL SCACCHI, MARY HEZZONICO, ROSH QUILICI 
and JONUN REZZOKICC, 

Appellants, 
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¥R, PRESIDING JUSTICH MATCHETT 
DELIVERED THE OPINION OF THE coURT. 


These sevarate appeals have been conselidsted ior hearing 
in this court, The first anneal is from an order entered on June 
23, 1936, The appeal from this order is taken by the Chicago 
Title and Truet Company, successor trustee, under « trust deed 
recorded sae docuvent No. 9645152. this order recites that upon 
the petition of Francis #. Cash and Morris Blank, attorneys for 


Tina Ortgiesen and Lena Sachs, benéholders, praying for allowance 
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of fees in consideration of servieess rendered to the estate, the 
answer of the Title and trust Company, successor trustee, ond the 
answer of Haymond J. Dewney, trustee, the court belny Tully sd- 
vised in the premises after s {uli hearing (the court being 
familiar with the services rendered by Cash and Slsank te the 
estate ag set forth in their petition) finds that the servicee 
were beneficial to the estate: tint the answer of one Swancon to 
the petition should be stricken; tnat Cash and Blank, a'ttorne.s, 
be allowed as reasonable commensetion as attcrney's Teese for sere 
vices rendered the estate the sui of $900, which is directed to be 
paid to them by the Chicago Titie ané@ frust Cs pany, succeesor 
trustee, and taxed as coste against the Chicago Title and Trust 
Company, successor trustee, “herein to be paid out of the funds 
and proceeds of this estate,* 

The second anpesi, docketed as 39204, is from an order 
entered July 25, 1936, upon petition of Cash and Blank, filed Kay 
5, 1936, also for an allowance of attorney's fees, The petition 
sets up that Blank and Cash advanced 241.46 for costs and ¢x- 
penses, and that sald cests and $906 for attorney's fees for 
services rendered to the estate of the reeeiver, making a total 
gum of $941.40, was due to them, The petition avers that prior 
ordere entered om kay 5, 1936, snd June 23, 1946, constituted 
final decrees and prays that these orders may be made a prior lien 
against the property involved in the receivershin procesdings, 
August 1, 1936, the court entered an order upon tiis petition 
that the receiver psy to the petitioners said $941.40 in accord- 
ance with the prayer of the vetition, and the eourt finding that 
the receiver had on hand sufficient funds, sand that the sum of 
$941.40 theretofore entered therein had been taxed as costs in 


the estate; that the taxing of the ssid costs in the sum of 
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$941.40 constituted iinal decrees in the proceeding, it was there- 
fore ordered that ucCarthy, the receiver, be directed to vay to 
Francis J, Cash and Morris Blank $941.40 out of the rents, issues, 
profits and proceeds of the estate within ten days frow that date, 
upon their executing and delivering to him and the Unicago litle 
and Trust Company, successor truste«, their receipt and release 

of all claims in and to said sua. From this order the Chicago 
Title and lrust Company and saywond J. Downey, as trustee under a 
trust agreement dated way 10, 1955, saopealed. No report of pro- 
ceedings supports eituer order, ‘the record indicates aifirmatively 
that no evidence was taken, ‘he sole ground upon whici these 
orders were entered appears from the records and proceedings of 

the court and kmowledge of the chancellor based tnereon, The facts 
suliarized would seem to be as lollows: 

April 25, 1927, Isaac Schor and others executed 375 bonds 
for the total sum of $117,500, togetnier with a trust deed to the 
Madison & Kedzie State Sank, as trustee, securing payment of the 
bonis, The property mortzaged consisted of a plot of ground im- 
proved with a three story brick building, containing three stores 
and thirtyelive furnissed apartuents, located on the northeast 
corner of Lorel avenue aid Madison street, Chicago. The property 
has had an average gross income of about 17,000 a year, Fourteen 
months later tne owners conveyed tne premises to Louis Seacchi and 
Johanna Scacchi, who took subject to the indebtedness, By various 
conveyances,all subject to this indebtedness, the title was finally 
vested in Haymond J, Downey as trustee, Payments were made on ac~ 
count of principal and interest so that the principal indebtedness 
Was reduced to $102,500. 


Hovember 24, 1931, defendants Swanson, Pfordresher and 
Hgrtens, designating themselves a protective coumittee for this 


issue of bonds under a deposit agreement of the same date, actively 
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began the solicitation of the deposit of bonds. ‘Subsequently, ot 
Septemver 1, 1922, an assignment of rents was executed to the gone 
mittee by the owners of the property, This committce theventter 
had full charge and eontrol of the property, although the omers 
remained in possession, collected reits and paid bills, 

January 25, 1952, the receiver of the Madison & Kedzie 
State Bank executed its resignation as trustee, and by an instrument 
of the same date, the Chicago Titie and Trust Company accented said 
trust as successor trustee, Defaults then existed in payments due 
on interest and principal under toe terms of the trust deed, Hove 
ever, the successor trustee did not tile a foreclosure suit nor 
take possession of the premises, April 25, 1924, the last bonds 
of this issue matured by their terms, May 17, 1955, the protec- 
tive comuittee entered into an agreement with Raynond J, Bewney, 
trustee, tor the owners of the equity, under the terms oi which the 
property was to te operated by the comnittee and Downey for ten 
years, The agreement in pert provided that there was in the hands 
of the cowsittee $5066.27 derived trom the income of the property; 
that the comaittee was entitied to take feces of $3331 (34% of 
#102,500) from this eum "for reorgacization exsense.” It specially 
provided that during the ten year period the committee would re- 
eeive 14% of the gross monthly income or about $250 a year as 6 
management fee, and a further service charge of 9492 2 year for the 
committee. Other provisions were that the orners were to occupy 
two spartments and receive $1050 a year for managing the premises, 

February 15, 1934, attormey Cash wrote the successor trus- 
tee that he represented plaintiff Tine Ortziesen, owning $2300 of 
the bonds, fe asked that his Letter be regarded eas formal notice 
thet his client dewan‘ed that the trustee proceed to take over the 
property under the powers conferred by the trust deed for the benee 


fit of all the bondholders, February 23, 1934, the successor 
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trustee replied in effect that prior to this letter from the at- 
torney no such request had been made, and calied his attention to 
the fact that his letter made no offer of indemnity as reoiired 
by the terms of the trust deed; it stated that his letter left the 
puccessor trustee in dcubt as to whether it was requested teu take 
possession or institute action to foreclose, the successor trustee 
requested the attorney tc advise whicn, in order that it might be 
able to detervine what indemnity would be asked, About Larch 14, 
1934, the successor trustee requested the chairman of the bond- 
holders protective comittee to furnish it with s statement of 
account of all moneys that had come into the hands oi the committee, 
The suecessor trustee received such statewent and wubmitted it to 
attorney Cash unier date of April 11, 1934, July 5, 1934, Cash 
presented to the bondholders protective committee bonds belonge- 
ing to hie client, and received her pro rata share of $31.36. 
These paymente were endorsed on the bonds, 

Ko further communication was made te the trustee until 
July 25, 1935, when Cash wrote demanding that t@reclosure proceed 
inge be instituted. ‘he successor trustee again requested an ace 
count statement from the chairman of the bondholders protective 
committee, obtained it, and on August 25, 1935, submitted it to 
Cash, advising him that it was informed that taxes - with certain 
exceptions which were to be contested - had been paid; that the 
bondholders committee strongly felt that operation ef the premises 
by the owner was the best operation tiat could be obtained; that 
under the terms of the trust deed action could be taken only at 
the diseretion of the trustee; that unless there was some mis- 
application of the income or there was a possibility of selling 


the property for a substantial amount, it could not see any ad- 


vantage in a foreclosure proceeding, but nevertheless asked that 
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the attorney exaiine the account statement enclosed, and tnerealter 
eonsult with the trustee, August °9, 1935, the successor trustee 
received a letter from Cash advising that he regretted he had not 
received the letter of August 25th until August 27th, and tnat on 
August 26th he had filed a complaint on dehalf of Tina urtgiesen 
in the Circuit court as cause No, 3580-13633, ilis letter, nowever, 
stated that possibly the parties might get together at a iater date, 

Thereaiter plaintitf anolied for the appointment ef the 
receiver ot the premises and vor the rents i:eld by the committee. 
The application for receiver was denied without prejudice, It is 
conceded by all tne parties that the vremises were insufficient 
security for tne debt, 

Bareh 24, 1936, Lena Sachs, also an original holder and 
owner of $2000 of tne bonds, by leave of court tiled her intervene 
ing petition and was wade a ¢coeplaintiif, 

Kay 5, 1936, after full hearing before the trial court, 
the testimony of witnesses for plaintiffs snd defendant having 
been taken and a written stipulation of fact read to the court 
and introduced in evidence, an order was entered requiring and direct- 
ing the successor trustee to file a suit to foreclose the trust 
deed, uwoon civing indemnity te the successor trustee as reaquired 
by the terms of the deed, Thereafter the successor trustee tiled 
its bill by way of counter-claim to foreclose, 

day 19, 1936, the court anpointed a receiver for the property 
and on and prior to that date the petitions for attorneys’ fees, on 
Whicn tne orders of June 23, 1936, and August 1, 1936, were entered, 
were filed, the record shows that there are 158 persone who hold 
bonds in the issue involved in this preceeding, and that several of 
them are non-residents of this State, Persone holding about 85% 


of these bonds filed the same with the protective committee, and 


et 


tet tesyend base ,heeclone Iasasicts Tayoses Sit anineee Yomreste adit 
eSsenis texessooue and ,@00L . Go sgaugnA ,seteuet? edt adie ¢isenoo 
gen beds er betterset on tant getaivbe feat wort tedtef e hevieoces 
fo fend bis ,AITS goupwA Litas ndG8 FavawA To tedral ent bevteost 
‘Measigitv sail t6 ‘tisned no taieiqnwo ¢ Belt Bert ed dtOo daogmA 
,tevewed ,esgTHk aiit CEKELAOMBE oll eandio ee Paes thustkO osit at 


2385 wavtel « ce tervages Tas rine tas aslited ong vidieeeq tent hoteade 

emi te scout ak oqen silt tet belfqne ttitnisiq tad teetedTt 
s@9T3 isuioo ost «s Bor edaexy aft tot bas eselmetq st} ta tsy iscet 
ai +1 ,8olbusteta twoutiw beotaoh saw tevisesx tet aciteei lage eAT 
dretoitiveni sxe sseisetq ont tans seigcgitag add [is yd Sehaoacs 
,3aeb eng -aeit esixrwase 

bose wehiod isaigite as oeis ,sdoBG anti ,6oCE , be forex 
-asytesai tes hbelit #rsuee Te aveal yd .abiod ons te Goose to «awe 
,tritataloewos «© Shea saw hus moti itsg gat 

~itnce Leits sat ototed-gniteod [int asdte (bel ,F yest 
gutverd fusiroteh has ertitdteale tot saetentiv to ynomtiess ect 
davoo ony of Baet sont ocho noitetwette aettinw s fae aster noed 
~tooilh bas goitiupet betedne cew tebTo i ,eomebive at beouboetsal bs 
geuts ent seolostot of tive & efit ot eetewi? torsenone ont gat 
beoxrivupest aa adders toessoove ony. od vilomefint gaivin moqs ,beeh 
bortt sedvesit tomecouue efit ted Isetentt {Beeb ent to srted ais yd 
.eeolsetot of ale fo-tetnves to yew yd flid atl 

usisqota edd tcl tevieost as fPetakoqce ttyeo.ent ,GeeLl ,~ ef yeu 
fo ,eo8t ‘aysoredta ret emoltiveq ent efeb tens of Toite His ao bas 
,betsine erew ,660f£ ,f£ Seugwa Sas ,S8eL ,€8 onmt to erebie of} notdw 
blot ow euooted S@f ota eteds tend? ewore Srooet edi .h91it stew 
‘to feroves dend bae ,paibesootq etat af bowLovul sueai add ai ebaod 
‘Ras ¢uods guthfond encetst .siese etd? to atnehbiset=s0n ers mods 


bie ,socthinoo evitostot¢ odd eiw ease end heilt x#baod sae -‘to 


witn the exception oi Tina Ortgiesen and Lena Sachs none of then 
joined in these proceedings, 

Disregarding contentions made by the appellants which are 
purely teconical, the controlling question in the ease igs whether 
the services rendered by petitioners to the trust estate vere of 
a kind and character such as to justify these respective orders, 

The bill filed by the plaintiifs was representative in form and 
eharacter, Plaintiifs asked and obtained a list of names and 
addresses of bonduolders, wuich were found to be 158 in number, 
Hovever, only Tina Ortgeisen and Lena Sache joined in the liti- 
gation and became actual parties to the suit, ‘The fair inf«rence 

is tnat the greater number of bondholders did not aporove of the 
bill filed by plaintiffs aes being in their interest. Indeed, the 
bill itself alleged that through denositing their bonds and acting 
in conformity vith the plans of the proteetive coumittee, the dee 
positing bondholders had subordinated the lien of their bonds to 
that of the plaintiffs, The averments of the bill in that regard 
and prayer for relief of that kind was inconsistent with end against 
the interest of other bondholders, ‘he net result obtained by the 
filing of plaintiifs' bill was a decree directing the foreclosure of 
the trust deed and later the appointment of a receiver ior the 
Premises, in resisting the petition for foreclosure, the trustee 
relicd on a provision of the trust deed to the effect thiat the 
trustee should not be required to take any action to foreclose 
unless requested te do so by the holders of 25% in amount of the 
bonds then outstanding, ‘the trial court apparently held this oroe- 
vision unavailable under the circumstances, but there is nothin- te 
indicate that the trustee failed to set in good faith, The trustee 
could nave reasonably relied on decisions of the courts holding such 


@ provision valid, Pearlman v, Lincoln-Belmont Building Corp., 251 
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Ill. Appe 135; Cotten v, Gentral Republic ir, Co., 282 Til. App. 
669; Chicage Title & Truet Co. v, Robin, S61 fll. 261, The sb- 
sence of findings in the decree oi may 5, 1936, whien directed tne 
forecicsure is significant, It does not find that the trustee was 
derelict in its duties, It contains no finding that rents, is- 
sucé and profits had been iuproperly used by tne bondnelders pree 
tective cocuittee, or that the covmittee snould account for any 
sum of money whatever, or that it was failing to protect the 
interests of all the bondnolders, depositing and non-denositing, 
or that defendants had taken any action against the best interests 
of all the bondholders, Yfhere is no finding tuat petitioners 
through the procecding carried on by them have preserved the 
trust estate, restored the trust estate to trust uses, or created 
any fund which will result in a common benelit to the parties whose 
profit has been ordered taken Yor the payment ef these services, 
The most taat can be said upon this record is that possibly the 
future may disclose that these services ol petivioners nave been 
of some value to the bondholders, 

The allowanee of compensation ler attorney's services in 
this class of cases is unusual, Under circumstances lar more 
compelling than any which here appear, such allowance was approved 
by this court in First National Sank of Chicago v,. iaS5aileeWacker 
Bldg. Corp., 280 Ill. app. 183. One of tne Justices oractically 
4issented, placing his formal concurrenicé upon the express ground 
that no objection was raised in the trial court to the allowances 
meade, After a diseussion of authorities in tnis and other juris= 
dictions, we there stated the rule to be as follows: 

"We think the rule is firmly established that a court of 
equity or a court in the exercise of equitable jurisdiction will, 
in ita discretion, order an allowance of selicitor's fees to a 


party who, at his own expense, has maintained a successful suit 
for the preservation, protection or increase oi the common fund or 
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of common property, or who has created at his own expense or 
brought into court, a fund whieh others may share with lim, 
Trustees of Internal improvement und v. Greenough, 105 J. & 

527; Central fA. & “ih, & Banking Co, of Georgia v. Pettu 123-0. 8. 

116; Hobbs v, *chean, 117 U. 5S. 567; Harrison v. v, Peres, 168 U5. 
311; Kadisn v. ~ Chicago | Co-Cperative Brewing Ass'n, 35 Ill. Ap». 
411; Stahl v. Stahl, 166 Ill. App. 236; Abend v. udowwent Funa 
Commission, 174 Til. 96; Hempstead v. seaville theological Scheol, 
286 Pa., 493 (49 A.L.R. 1145, 









fn the Wacker case no party questioned or could question 





the value and utility of the services which had been rendered in 
behalf of all the beneficiaries, Here the utility and value of the 
services is denied by the successor trustee and representatives of a 
large majority of the beneficiariss, It is impossible to say 
whether the services of the petitioners will ultimately be a benefit 
or a detriment to the estate, “Ye know of no case where under such 
cirewnstances such sllowances have been permitted to stand, ‘the 
obsfections of the successor trustee and of the bondholders must 
therefore be sustained, 

Upon what theory the second order, making the allowance of 
fees a first liew against the receivership estate, was entered we 
do not see, As the owner of the equity points out, income from 
real estate in the possession of a receiver pencing the prosecution 
of a procecding to foreciose a trust deed may be applied only to 
the payment of the necessary and proper expenses ineurred in the 
administration of the receivership estate; end it is the duty of 
the receiver to collect end hold the income until the foreclosure 
sale, when, in the event of a bid ineufficient to satisfy the 
mortgage indebtedness, the rents may be applied on the deficiency, 
If the mortgesged property is bid off at the foreclosure sale for 
the full amount of the decree, interest and costs, the owner of the 
equity of redemption is entitled to all the income from the premises 
and the possession thereof until the period of redemption expires. 


Davis v. Dale, 150 Ill. 239; Liberty v. Bosen, 246 Ill. App. 362; 
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Hindman v, Off, 246 Ill. App. 528; Corcoran v, Witz, 252 Ill. App. 
473; Shinnick v, siincer, 259 Ili. Aop. 107, 

On no theory of which we can conceive may it be eld that 
the services of petitioners were in the interest of or t'or the 
penefrit of the owners of the equity of redewotion, We held that 
both orders were erroneous and improvideatly entered, and for that 
reason both will be reversed, 


REVERSED, 


O'Connor and SeSurely, JJ., concur, 
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ALBERT GOLDMAN, REBEOCA COBAOKER 

and JANUEL £,. WILLE, 38 

aAppelleeca, A : 

APPSAL, FROM CIROUIT OOURT - 
Ve ’ 
“OF CooK COUNTY, 
JOHN A. HOLASIRD, JEROME PP. BOWES 


and VINCENT S£NDIX, Ca 28 a) I.A. 61 1 3 


HORATIO Be. HACKETT, JOHN *. RO0T, 
JOHR O. HZGRMAK, Sonn W. HARRIS, 
RALPH A. SAAD & COMPARY, an lllinois 
Oorpor:tion, and Ww. B. FRANKENSTEIN, 

Defendants, 


WR, PAKSIDING JUSTICE MATOHETT 
DELIVERED THE CPINION OF THE COURT. 

Plaintiffs sre the cwners of certain bdonds in the aggre—- 
gate principal amount of $4000, being a part of an issue by the 
Miohignn Chestnut Building Corporation on November 27, 1927, for 
the aggregnte principal amount of $575,000, The bonds are by 
their terms payable to bearer, draw interest at the rate of 61/44 
per annum payable semi-annually, with interest at 7% per annum 
after maturity. Movember 15, 1927, this iesue of bonds with cou- — 
pons representing the interest which would accrue thereon were 
delivered to Greenebaumg Song Investzent Company in recognition of 
the indebtedness of the building corporation to the investment 
Company. On the same date the building corporation executed and 
delivered to the Sank of Ameriocs, as trustee, a trust deed convey—- 
ing to said bank a leasehold estate made by one Sawyer, as lessor, 
to the Michigan Chestnut Building Corporation, as lessee. As a 
part of this transaction in which these bonds and trust deed were 
delivered, snd for a velunble consideration, the defendants under 
their hands ani seals executed eni delivered an instrument in 
“writing, in and by which they guaranteed the payment of these 
Bonds and coupons to each and every holder of the bonds and 
Coupons, and to the heirs, legal represent»tives, successors and 
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assigns of enon and all of thea, 

This suit at law is egainet these guarantors upon this 
guaranty. The complaint expressly declares on the guaranty and a 
copy of the writing by whieh defendants guaranteed payment is 
attached to the complaint and andte a part of 1%) It is alleged and 
admitted that the Building Gerporation failed to pay the interest 
that became due and payable on the bonds November 15, 1932, May and 
November 15, 18353, and May and Jovember 16, 1934. Because of these 
defaults the successor trustee declared all the indebtedness that 
had not matured to be due and payable, as it was by the trust deed 
authorized to do. 

March 31, 1934, the Central Republic Trust Oompany, suc- 
cessor trustee, filed in the Oiroult court of Oook county ites 
bill te foreclose the trust deed, the case being No. 34-0-4253 in 
that court. This suit at law by these plaintiffs upon the written 
guarantes was filed in the sase court on December 24, 1934. The 
Complaint was duly verified, setting forth the above facts as 
already atated, with a verbatim copy of the guaranty attached to 
the Gomplaint and made a part of it. By paragraph 16 of the answer 
as amended, defendant interposed the defense of another action pend— 
ing. This amended paragraph eas on motion of plaintiffe stricken. 
It will be unnecessary to describe other pleadings further than to 
say that if true the answer set up e substantial defense in that, 
under the facts averred, if true, the written guaranty had by its 
own terms terminated, Affidavits and evidence were submitted on 
this iseve upon a motion made by plaintiffs for summary judgnent, 
duly 17, 1936, the death of plaintiff Goldman was suggested, and 
the administratrix substituted. The motion for summery judgment, 
in conformity with section 57 of the PrasGice act and Rule 15 of 
the Supreme court, was heard, The motion was allowed and judgment 
was entered in favor of the Goldman estate for $1246.54; in favor 
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of plaintiff, Redecesa Cobacker for $2493.08; and in favor of 
plaintiff, Miller, for $1346.54, Defendants Holabird, Bowes and 
Bendix prosecute this appeal. 

Defendants say there ure three separate queations -presente 
in this reoord for the determination of the court. hether plain- 
tiffs are entitled to maintein their action in view of the action 
pending in their behalf by the Central Republic Trust Company, as 
successor trustee, agninet defendants upon this same written guaran’, 
whether or not the affidavits and deposition filed in support of 
plaintiffs’ motion for gumary judgment are sufficient, and third, 
as to whether the affidavits filed by defendants in opposition to 
Plaintiffs’ motion présent a defense sufficient to entitle them to 
defend upon the merits. 

Ags a mtter of fact, we think the controlling questions 
arising on the record may be reduced to two. First, whether the 
Court @rred in striking on motion of plaintiffs paragraph 18 of 
defendants’ anewer as amended, and second, whether the affidavits 
submitted by defendants disclose facts from which an issue on the 
merits arose as to whether the guaranty wae in fact terminated, 
Irrespective of these two issuca, the questions arising on the 
record are not unlike those considered in Qhicago Title and Trust 
Qe, y> Seghen, 784 Ill. App. 181, which, contrary to the contention 
of defendants, was a proceeding in conformity with section 57 of 
the Practice ect and Rule 15 of the Supreme Court. 

Ag the first point is controlling, we shall give it con- 
siderntion, fhe amended paragraph was filed May 13, 1935. The 
paragraph wae stricken by order entered May 3, 1935, The para- 
graph is es follows; 

"That thie suit cannot be maintained because there is 


another and prior section tsar, Png the same parties for the 
eame Ceuse in that on or abdout March 31, 1934, Central Republic 
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Trust Oompany .5 successor trustees under the trust deed securing 
said bonds alleged to be owned and held by the plaintiffs herein, 
by virtue of the powers granted to it by the said trust deed and 
the guarantee herein sued upon, brought an action in the dirouit 
aaurt of Cook Oounty, being Case Bo. 34-0-4253 of gnid oourt, and 
Caused to be issued out of that svurt on or about said Marsh 31, 
1934, a sumsons requiring esch of the defendants herein named as 
Gefendents to appear and defend arninst the complaint filed by 
the said Central Repudlic Trist Oowpany ae sucertanor trustee 
which ssid complaint sought to enforce on benalf of all the bond- 
holders, including the plaintiffs herein, the wusrantee herein 
sued upon, ae wiil sore fully appear from an exaninetion of the 
records and proceedings on file in said oause in this court; thet 
by wirtue of the provisions of the said trust deed and the guaran- 
tee herein sued upon the said Central Republic Trust Company, sus- 
@essor trustee, in aaid auit, is acting on behalf of the plaintiffs 
herein, rome | others; that service of summons wre had in said prier 
action upon the defendant Jerome P. Bowes, on the 14th day of April, 
A. D. 19354; that eaxid suit is still pending end undisposed of, and 
these defendants therefore jointly and severally prey that this 
‘cause of action de diemissed or abated as to thea," 


In favor of the motion ta strike, it is urged that the ple 
of another ection perding is e dilatory plea and therefore not 
amendable, jacom vy, ¢ohepedin, 185 Ill. 132, and Spencer v. Aetna 
Indeanity Co., 231 Ill. 83, are cited. These onxses hold that at 
Common law 2 ples in absterent which is dilatory in its eharacter 
might not be auended, wut the ples of another action pending wee not 
then and ia not now one to which the rule is appliceble, for the 
reason that it was and is regerded as a meritorious plea. Byokleg 
v. Barkan, 54 lily 361, Section 48 of the Civil Praatice act spe- 
Gifically provides that the defense of another action pending aay 
be set up either by motion to dismiss or by answer, We hold that 
the plea ens amendable at the disoretion of the court, 

It is contended in the next place that the averments of 
this parsgraph of the answer are insufficient for the reason that 
the pleadings of the alleged former suit are not sufficiently set 
| forth to enable the court to determine that the same issues are in 

| facet involved in this es in the former euit. Defendants cite Jorpe 
Yo Letts, 177 111. App. 388. The opinion in that case states; 
lr Rae eet ie 


Aief, nevertheless it fails to set forth with any degree of certainty 
what wes absolutely essential - its nature, character and objects, 
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and the precise relief prayed therein (Story, bentte Pley 12th ed, 
2e6, 737), or that the proseedi in the former suit were teken 
RUIEY hor enen tent ene areecke: wis lseued réqiiring a 
Pretgech's appearance," 

The statenent does not sustain piaintiffs’ contention, nor ie it 
sustained by any provision of the Civil Practice act called te 
our attention. 

either the forms given in Illinole divil Practice Act 
Aun. by MeCaskill (eee Appendix I, form 48, pe 58) nor in 
Edmunds Illinois Preetice Fores (see Wos. 1147, 1148 and 1582) 
indicate that it ie necessary to set up the pleedings of the 
former suit. It will, however, be noted thit the pleadings in the 
former suit here are alleged by paragraph 18 to be on file in the 
Ogurt in whieh the instant action is pending and, of course, are 
subject to inspection. 

It ia next sontended that the paragraph should have been 
stricken becauee plaintiffs have the right to pursue concurrently 
three remedies on account of a mortgage indebtedness. That is, 
the plaintiff may sue st law for the debt, my foreclose in equity 
or bring ejectment for possession. So it is said a suit by the 
trustee to foreclose the mortgage could not dar a suit by a bond-— 
holder upon a guarenty of payment of the bomle. Folkengtein ve 
Gdeaia, 355 111. 306; Lavedie ve Steinar, 270 Ill. App. 132; 
Bibaok ve Prudence Coe, Ing, 275 Be Yo Supp. 508, are cited, 
This proposition is well established and unquestioned, but that 
is not the question raised by this persgraph of the answer. 

These cases do not hold that « plaintiff may bring two suits at 
law at the same time in the same jurisdiction on the same cause 

of action, or that he may bring two suits in ejectment for 
possession umier the sane circumstances, or two foreclosures on the 


Same mortgage. 
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It ie next argued that the iseetiew of this paragraph 
of the answer that the trustee brought the action by virtue of the 
powers granted to it by the trust deed and the guaranty is a pure 
G@onclusion of law as ig the allegetion that the trustee is acting 
on behalf of the plaintiff by virtue of the guaranty. It is again 
said thet the trust deed nowhere appears in the plea, and the 
pleadings in the foreclosure action are nowhere get up, The 
plaintiffs aay that the defendants ask the court to accept defend— 
ants’ own legal conclusions as to the legal effeet of the guaranty 
and of the trust deed, To this point plaintiffe cite ole v. 


Speer A Zone Co., 266 Ill. App, 578, and Chicago Tithe and Truss 


Gee ve Shen, 284 111, App. 181, 197, with «any other casee, They 


urge that a suit in assumpsit for the debt and a suit to foresloss 
the trust deed against the property may be breught Gonourrently, 
and that any provision of the trust deed purporting to give the 
exclusive right of action to the trustee would be held to apply 
only to the foreclosure proceedings. Qsuge ve Simon, 268 Ill. App. 
196, is cited, They say the holder of the bond cnn discard the 
mortgage entirely and.sue on the bond. Sturgis Nat, Bank vy, Harris 
Trust & Savings Senk, 351 111. 468, Even languege in a trust deed 
purporting to bar a suit at lar ie held eapplionable only to pro- 
ceedings involving the mortgeged property. Qgwiansa y, Sengler 

& Mandell, Inc,, 358 Ill, 303; and defendants say thot examinetion 
of paragraph 18 in the light of these authorities shows that the 
only allegntion here is thet the trustee brought a foreclosure ac— 
tion in which it sued in behalf of all the bondholders to resover 
on the guaranty, 

Defendants also argue thit even assuming thet the para- 
graph shows authority in the trustee te being an action at law 
upon the guaranty, this would not authorize bringing suoh an 
action with « foreclosure proceeding, and they cite Moore vy, Naba, 


ONSEN ae ‘. 
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74 Ili. App. 1235, Only, it is evain said, that by anking the 
pleadings of the former action a part of the plea could the court 
be shown what the nature of the proceedings really was, and plain- 
tiffs cite other onses where wotions to abate a euit at lar be- 
Cavse equitable proceedings were pending wera disallowed for the 
reason thet the revedies were concurrent, The cnees cited are 
Erikeoop vs Yard, 266 111. 359, where = suit to enforee a mechanic’s 
lien wns involved, Sweeney Ufe, 99, ve Goldberg, 68 Ill. App. 568, 
where a sude@quent creditor's bill by another debtor was permitted 
although ® prior preceeding of the sme kind wes pending. Syight 
Yo Simpson, 220 111, 56, wheres a petitioner, praying that # will 
in the Probu%e court alight be set saaids, we held not ta be pre- 

- @luded by the fnot that petitioners prior therete had filed a suit 
im ohancery to sst aside the prebate of the same will. 

The Sweeney case is, we think, inconsistent with the case 
of Leanard y, Bre, 361 Ill. 185, which is of sourse controlling, 
fhe other onses are not applio»bie or controlling here, although 
the prinoiples announced therein are not st all questioned. Plain- 
tiffs lose sight of the real isaue. It is not a question of what 
the righte of * bondholder to amintain a suit on the guaranty sre. 
That right is comeded, The real qeestion is, Does a bondholder 
have s right to maintain treo suite at law against the guaranter, 
one in which he personally proseoutes the suit at lew, and the 
other in which he proseoutes by bie trustee to the same end and in 
the aase court «and agrinst the same defendenta?l The plaintiffe 
have entirely overlooked section 44 of the Civil Practice act, 
which permits the joinder of legrl and equitable sctions. Under 
that seotion it ie permissible to join an action te foreclese in 
equity with « suit et law on the gusrenty, Under that section the 
law as stated in Waleh v, Yan Horm, 23 111. App. 170, on which 
plaintiffs rely, is no longer applicable, Plaintiffe are mistaken 
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when they esy that the guaranty agreement was not before the court. 
A verbdstim copy of it is attached to the complaint. It appeare on 
pages 5 to 14 of the abestrnot. The guaranty expressly provides: 

"For said considerations said parties of the first part 
further jointly snd severnily agree thet they or either of them 
may be joined in sny notion sgninst said Wichigan-Gheatnut Building 
Gorporstion and that reeovery may be hed against them or eigher of 
them either in suoh action or in any independent action without 
“esp iege any remedy or claims against the eaid Michigan-Chestmt 
Buildin Verporation. 

In the event of the foreclosure of the deed of trust here 
inabeve referred to and of 2 ceficiency, said parties of the first 

t hereby jointly and severslly guarentee, promise and egrese to 
orthwith pay the amount of guch deficiency, but this cevensant 
sbell not limit or qualify the other resedies which may be puresved 
under this gusranty." 

Paragraph 2 of Seetion 42 of the Civil Practise Act 
provides; yp 

“Ro plesding shall be deemed bed in substance which shall 
Contain auch information es shall resaonably inform the opposite 
party of the nature of the clain or defense whioh he is called 
upen to meet,” 

We think thet provision of the Oivil Practice act is ap- 
plicable to this plea of another action pending. The other suit 
pending was identified by mumber es well as by parties. It was 
pending in the same court in which pleintiffs sued and inspection 
of the plesdings wae tendered by the plea and the pleadings were 
@asily available for that purpose, either in Schneider v, Smith, 
271 Ill. App. 414, nor in Leonard v, Bye, 261 Ill. 185, did defend- 
ant incorporate the plesdings of the former ouit in his plea, 
yet in both cases the pleas were held sufficient, In Leonard ya 
Bye, the plaintiff was held precluded ‘on facts which while distia- 
guishable ere moh like those which here appear. 

the purpose of the rule which prevents the maintenance of 
two suite upon the same cause of action ie thet a defendant may 
not be vexed by anny actions, That reason is certainly present in 
this case. There ie also the sdditional renson that equality may 
prevail as between the anny holders of these bonds whose rights 
under the terms of the guaranty are eqghl. From the equitable 


standpoint there seems to be many reasons why the successor trustes 
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9 
by a suit at lew in dbahalf of 2.11 thene bondholders aay protect 
and provide for the rights of 011 the parties with a great degree 
ree eames and 3k atin and with fairness and justice to 221 
‘conser: These reasons vere held to be controlling in Leonard 
Os. ta The santntict adsert) kyhAl tha) pation ars) heb the cune 
use only one of the defendants has been served with provose 
‘guit by the successor trustee. before the adoption of the 
Practice sct a suit was pending for the purpose of a plea 
a prior suit eer when the gunmons was issued and pleced in 
the hands of the sheriff, Pollack yy Kinusp, 176 111. App, S02. 


soy the terms of the Civil Practice act, seo, 5, 2 civil action is 
‘ » A . 
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when summons ig isaued, In th successor trustee's wit 
peupene wae duly tesued' and delivered to the sheriff for ser- 
¢ and one of the defendants wng actually served, Service of 
was not, however, assential to the walidity of the plos, 
Boutbern Ry. Cas. 6 F. Supp. 3259. 

We hold that the court erred in striking the 18th para- 
of the anewer, and for that reason these judgments will be 
sreed and the cause reasnded with directions to eet oo the 
ser “agin that paragraph, 


‘oll : 


‘eee REVERSED AND REMANDED WITH DIREOTIONS. 


rp and MoSurely, JJ., Gonceur. 
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TINA ORTGIESEN , 
Plaintiff, 


vs. 


CHICAGO TITLE AND TRUST COMPANY, a cor- 
poration, as successor trustee, et «2l., 
Defendants. 


On Appeal of CHICAGO TITLE AND TRUST 
COMPANY, a corporation, as successor 
trustee, ©. G, SWANSON, R. J, PHORDRESHER 
and BE, MERTENS, not individually but as 

a bondnolders' protective Committee, 
WILLIAM A, LOMAX, not individually but 

as trustee under trust ho. 396, RAYMOND 
J. DOWNEY, as trustee under and by virtue 
of a trust agreement dated May 10, 1935, 6» Se 


ESTHER kK, O'BRIEN, PAUL SCACCHI, MARY hes 


REZZONICO, ROSE QUILLICI and JOHN 
REZZONICO, 
Appellants. 


TINA ORTGIESEN, 
Plaintift, 


vs. 


CHICAGO TITLE AND TRUST COMPANY, a cor- 
poration, as successor trustee, et al., 
Defendants. 


On separate anpeals of CHICAGO TITLE AND 
TRUST COMPANY, a corporation, as successor 
trustee, and RAYMOND J, DOWNEY, as trustee 
under and by virtue of a trust agreement 
dated May 10, 1935, ESTHER M, O'BRIEN, PAUL 
SCACCHI, MARY REZZONICO, ROSE QUILLICI and 
JOHN REZZONICO, 
Appellants, 


MR. PRESIDING JUSTICE MATCHETT 


eee ee ee ee ee ee @ ee eee ee ee 


DELIVERED THE OPINION OF THE COURT. 


APPRAL FROM 
CIRCUIT COURT 
OF COOK COUNTY. 


Gen, No, 


59193, 


APPEAL ROM 


CIRCUILT 
OF cook 


Gen, No, 


COURT 
COUNTY, 


39 204, 


This appeal, like No. 39193 with which it was consolidated 
for hearing in this court, is trom an order allowing two petition- 
ers, Francis HE, Cash and iiorris Blank, solicitors' fees to be 
taxed against tne trust estate, The facts concerning both orders 
are fully set forth in the opinion this day filed in No. 39193, 
For the reasons stated in that opinion this order of August 1, 


1936, like that of June 23, 1936, will be reversed, 


O'Connor and MeSurely, JJ,, concur, 


REVERSED, 
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PEOPLES OF THE STATS OF ILLINOIS, 
Appellee, 


va, APPEAL FROX MUNICIPAL 


246 BAST GRAND AVEiUE SEARCH 
WARRAST,. 


COURT OF CHICAGO, 


OUTDOOR PUBLISHING CO., @ Corvoratioen, 
Intervening Petitioner, 


pip O8GIA. 612 


KR, PHESIDING JUSTICE MATCHETT 
DELIVERED THE OPINION OF THE COURT, 


ee ee one i ce et att Mee ay 


Kay 27, 1936, James P, Hackett, by leave of court, riled 
a complaint against Jehn Doe asking for a seareh warrant of the 
premises above described, 245 Hast Grand Avenue, The information 
was brought under parsgranph 463 of chapter 38 of the Criminal Code, 
Smitn-Hurd Illinois Revised Statutes 1935, tllinois State Bar 
Stats. 1935, page 1216 and varagraphs 715-721, The warrant was 
issued on tie sauce day the presises were searched, and certain 
Magazines were seized and brought into court, the matter was con- 
tinued from time to time until August 4th, when there was a finding 
for tne People and an order for tne condemnation and destruction of 
the literature, Motions for a new trial and in arrest were over- 
ruled, and afterward an order entered staying the destruction of 
the property. The appeliant, the Outdoor Publishing Company, ane 
peared and woved to vacate the order, claimed the property and 
prayed that it might be delivered to it, The motion was denied, 
and the publisiing company appeals, 

We do not care to plage our judgment in thia case on any 
merely technical ground. A copy of the publication seized is 
attached to the record, It is a magazine which purports to be 
devoted te extolling the artistic beauty of the undressed human 
body of both sexes, apparently photographed in the presence of 


each other, This is the theme of the brief of the intervening 
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petitioner, who cites City of Chicago v. Jackson, 137 111. app. 
243, where this court affirmed a judwuent of not guilty under 

a municipal ordinance wuich forbade the exhibition of “indecent 
or lewd" pictures, We there said of that picture: "It is not 
indecent, altiougs this may not be said of much of the exploiting 
or it.* 

In tiat case there was an inspection of the picture by the 
court, We have inspected this publication. We find it is not 
artistic but ugly, not decent but lewd and indecent. the judge 
ment of the trial court is therefore afiirmed, 


AFFIRMED, 


O'Connor and keSurely, JJ., concur, 
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PEOPLE OF THE STATE OF ILLINOIS, 

Defendant in rror, 
BRROR TO MUNICIPAL COURT 
v8, 
OF CHICAGO. 


259 1.4.612° 


WR, PRESIDING JUSTICE MATCHATT 
DELIVERED THE OPINION OF THE COURT, 


HARRY C, SHAVER, 
Plaintiit in Hrror,. 


ue ee ee ee ee 


The defendant, Shaver, having waived a jury was tried by 
the court upon an information filed Maren 17, 1935, which in three 
counts charged viclation of Chapter 91, Section 24 of the Act con- 
cerning Medicine and Surgery. (111, State Bar Stats., 1935, p. 
2055.) The information in substance ecnarged that on March 1", 
1935, the defendant, not possessing a license irom the State to 
practice the treatment of human ailments in any manner, on the 17th 
of Mareh, 1935, unlawfully diamosticated or attempted to diagnos- 
ticate, operate upon, profess to heal, prescribe ior, or otherwise 
treat anailaent or supposed ailment of another, ir that he then 
and there prescribed the taking of certain tablets internally, one 
after each meal, for an aliment or condition in conjunction with 
the pregnancy of ary Bosch; that under like circumstances, at the 
sane time, he unlawfully suggested, recommended, operated upon, 
professed to heal, or otherwise treat an ailment or supposed ailwent 
of another, with the intention of reeeiving therelor, either directly 
or indirectly, a fee, in that he unlawfully prescribed for alleged 
Pregnant condition of Mary Sosch the taking internally of certain 
tablets of unknown composition by her with the intention of reecciv- 
ing a fee therefor, 2 portion of the sum, #15, being paid in cash 
on May 16th; that under like circumstances, on the same date, he 
unlawfully attached the titles "Dr.", "Physician", "Surgeon", "ii,D.* 
or other words or abbreviations to his name, indicating that he was 


engaged in the treatment of human ailments as a business, by une 
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lawfully signing his name as “Shaver, . D." thereby atiusching to 
his name the title of "ew De", indicative that he ras engaged in 
the treatment of human ailwents as a business, ali in violation of 
the provisicns of seetion 24, 

There was a trial by the court, the jury mhaving been waived, 
a finding of guilty, and judwment sentencing the defendant to the 
Cook county jail for a period oi one year and to pay a fine of $500 
and costs; that in default of payment alter tne expiration ol his 
term of imprisonment he shall stand coumitted to the county jail 
until the fine and costs are paid or he should be disciiarzed ace 
eording to law, 

The defendant sued out a writ of error in the Supreme court, 
That court, for the reason as stated it its opinion tniat no question 
was presented giving it jurisdiction, transferred the cause to this 
court. Yeople v, Shaver, 364 Ill, 326. 

It is contended in the first place tiat tne court erred in 
denying leave to defendant to file a motion tse quasi the inforuation, 
The information was filed February 3, 1936, charging tue commission 
of the offense on Narch 17, 1935, On February 11, 1936, defendant 
appeared in court with his attorney, was arraigned and entered a 
Plea of not guilty, and the cause was continued until March 3, 1936, 
On March 3rd defendant appeared with his attorney and the cause vas 
set for hearing on Mareh 10th, upon the promise of defendearit's at- 
torney that he would be ready jor trial upon that date. On Warch 
Oth the defendant appeared with another attorney who filed a motion 
to withdraw the plea of not guilty, without, however, maxing any 
showing in support of the motion, The motion was denied by the court 
and the ruling is now argued as error, Under the circumstances, we 
hold the ruling was within the diseretion of the court, People v. 


Brickey, 346 Ill. 274, 


It is next urged that the information does not state an 
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offense, first because it does not negative by proper averuents 

that the treatzent given the patient by defenicant was adsinist-red 
in emergency, and second because the inforuation failed to aver 

that a fee was paid to the defendant, and aiso because tne infor- 
mation is insufficient to inform the deiendant of the nature and 
cause of the accusation against him, Peopie v, Brown, 336 Ill. 

287, is relied upon, In that case an information iiled charging 

a@ violation of section 2 of this statute (Ill. State Bar. Stats. 
1935, chap. 91, p. 2050) in the language of the statute was held 
insufficient and violative of the constitutional rights of the 
defendant, The information in that case was not at ali lixe the 
one which we are required to consider here, We think we are pre- 
cluded trom sustaining this contention by the transier ol the cause 
to this court by the Supreise court. Jlecnnical questions as to the 
sufficiency of the information are not preserved by the motion in 
arrest. People v. Pampiiio, 359 Ili. 609. Section 24, under 
which this information was tiled, does not by proviso except emergency 
eases therefrom, That provision is contained in section 37 of the 
Act (Ill. State Bar Stats., chap. 91, p. 2056), wuich provides that 
the act shall not apply to dentists, pharwacisis, optometrists or 
other persons lawfully carrying on their particular proiession or 
business under any valid existing act of the State regulatory there- 
of, nor to persons rendering gratuitous services in cases of emer- 
gency, nor to persons treating human ailments by prayer or spiritual 
means a8 an exertise or enjoyment of religious treedom. We hold 
that all these exceptions were matters to be set up by way ot de- 
fense, and that it was unnecessary to negative the same in the in- 
formation. People v, Prystalski, 354 Ill. 198; People v. Allen, 360 
Ill. 36. The evidence taken upon the trial discloses the guilt of 


the defendant beyond all reasonable doubt, snd without any mitigating 
cireumstances, ‘ine judgment of the trial court is allirmed, 


AFFIRMED, 


O'Connor and licSurely, JJ., concur, 
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CHICAGO TITLE AND TRUST COMPANY, 
a Corporation, as Successor Trustee, 
Plaintiir, 


( 


ka VU dDefhe USL: 
APPEAL FROM CIRCUIT 


VE. 


EGIDIO MAZZARMSE et al., 
Defendants. 


HARRY FRIEDMAN, 

Appellant, 
COURT OF COOK COUNTY. 
vs, 


BE. G, SWANSON et al., 
Appellees, 
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MR. JUSTICE McSURELY DELIVERED THE OPINION OF THE COURT, 


This is an appeal from an order approving the master's 
report of sale in a foreclosure proceeding; the report of sale 
stated that the property was purchased pursuant to a plan of 
reorganization, and a copy of this plan is attached to the re- 
port, and the order also approves the plan of reorganization, 

Defendant's main point is that the court was without 
jJuriédiction, in s foreclosure proceeding, to approve a sale 
and a phan of reorganization, tlhe jurisdiction of a court of 
equity in foreclosure proceedings to supervise a plan of ree 
organization has been a subject of much controversy in the 
courts, However, our Supreme court in an opinion filed Yebruary 
12, 1937, in First National Bank of Chicago, etc, v. Bryn Mawr 
Beach Bldg. Corp. et al., discusses this controverted question 


at length and holds that a court of equity has jurisdiction to 
supervise a reorganization plan, This disposes of the major 
portion of the defendant's controversy in the instant case. 

It should be noted that the master, in making the sale, 
followed the directions of the previous deeree, from wiiich no 


appeal was taken, 
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Defendant questions the sale in that the master accepted 
a bid partiy in bonds and partly in cash. fhe trust deed oro} 
vided that the bonds might be used and applied toward paywent of 
the bid, and the decree was to the same efiect. Hven in the ab- 
sence of such provision in the trust deed a decree in foreciosure 
properly permits a ereditor tc bid and to credit on his bid the 
amount found due him by the decree. Koerner v, Gauss, 57 111. Apo. 
668, and Chillicothe Paper Co. v, Wheeler, 63 Ill. App. 543, 348, 

Some suggestion is made tnat the amount bid was inadequate 
and that this plus the sale to a socelled “dummy purchaser" ree 
quires the disapproval of the sale. The principal amount of the 
outstanding bonds was $122,000 and the sale price was $32,0c0, It 
was not claimed in the objeetions filed by the defendant to the 
master's report that this sale price was inadequate; the buyer was 
@ representative buyer pursuant to the plan of reorganization, 

In Chicago Title and Trust Co, v. Robin, 361 Ill. 261, 273, 
the court said that judicial sales “should not be disturbed unless 
there has been some fraud, mistake or violation of duty by the 
officer making the sale or by the purchaser," none of which is 
shown here, 

The reorganization plan is attacked with earnest language, 
without giving any clear statement as to what the plan is or any 
basis for the criticisms directed against it, It is said that the 
bondholders were coerced to seccapt the terms offered by the bond= 
holders' committee or be frozen out, The bondiuolders’ committee 
was organized solely for the protection of the bolders of bondg 
secured by the trust deed, and a total of $110,400 was deposited 
out of $122,000 outstanding, ‘The nonedepositing bondholders were 
notified of every step in the foreclosure proceeding and had the 
option to elect to receive in cash their share of the bid price or 


to particinate with the other bondholders as a stockholder, This 
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condition obtains generally in all similar reorganization planus and 
has been apsroved in the Supreme court opinion in the First sstional 
Bank case, 

The instant pian provided that 20% oi the stock should go 
to the owner of the equity, and this feature is criticized, But 
the plan aise provides that the stock certificates issued to the 
owner shall be indorsed in blank by him and deposited with the 
escrow agent under an escrow agreement providing that in the event 
the owner fails to exercise an option to purchase the property with- 
in three years the steek certificates shall be delivered te the core 
poration and canceled and the ormer shall have no further rights as 
a stockholder, This 20% stock had no practical value to the owner 
except to give him a minority voice in the management of the cor- 
poration, and if he did not exercise the option to purchase all 
his rights as a etockholder ceased, 

Some suggestion is made that the fees are sxeessive., Most 
of these were awarded in the origiral foreclosure decree, which was 
not questioned, and we find nothing te support the claim of exe 
cessive fees, 

No facts are presented which would justify this courtin 
reversing the order aporoving the master's report of sale and the 
plan of reorganization. The decree is therefore affirmed, 


AFFIRMED, 


Matchett, P. J., and O'Connor, J., concur, 
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&R, JUST IgE NeSURSLY DELIVERED The OPIRIGN O2 THE GIJURT, 


Plaintiff appeals frow an adverse judguent entered by the 
eourt, fithout a jury, in an aetion to recover $1000, claiming the 
rescission of a contract alleged to have been breached by defendant. 

Defendant, Powrie, was the owner of a process of eolor 
photograchy invented by niu and Florence Warner, who was deceased 
at the time of the contract with plaintiff; certain patents uag 
been issued and apolications for other patents were pending. 

BRoveuber 15, 1926, defendant made an sgreement with vlain- 
tiff which recited that pisintiff had paid defendant j1000 “for 
purpose of assisting * * in developing, demonstrating and marketing 
said process and inventions"; defencant conveyed to plaintiff "a 
1/Aioth of 1% interest or share in any and all income, moneys or 
other things of value that may be derived from the sale, or li- 
cense, cr use of said Warner-Powrie Process*; that the defendant 
"will proceed with due diligence to prosecute his efforts to dis- 
pose of ssid inventions and processes to the best advantage to 
interested parties by oreparing plates and filme for color photo- 
graphy, and demonstrating their use therefor," 

April 26, 1932, defendant entered into a voluntary aszigne 
ment of his assets for the benefit of his creditors under the laws 
of the State of New York, and plaintiff says this was an antici- 


patory breach of the contract, 
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September 22, 1933, plaintiff riled his statement of cisim 
alleging his purchase of an interest in the income from the process, 
and that defendant, in violation of his agreement te vroeceed with 
Que diligence to dispose of the process to tie best advantage, made 
a@ voluntary assignuent of his assets in wiich he sonveyed to age 
signees all patents, inventions and applications covering the proe 
cess, and all machinery and equipment for developing it, and that 
def endant by his own acte orevented himself from performing the 
agreement, to the damage of the plaintiff, 

November 24, 1932, plaintiff filed an amended statement of 
claim setting out at some length and in detsil the substance of 
the original statement of claim and siso the requisites of a volun- 
tary aseignment under the laws of New York, ond that by virtue of 
such assignment all titie and interest to the patents and labora- 
tory and equipment beeare vestsd in the assignees; that they were 
later ordered to be sold at public suction and were afterward 
transferred by the assignees and defendant to one Caddy of New York 
as trustee under a composition agreement whereby Caddy took title 
to all the patents end equipment, for the benefit of srecditors, and 
upom failure of deferdant to nay certain notes at maturity the 
trustee was smpowered to sel) allassets znd divide the proceeds among 
the creditors in proportion to the amounts due them; that defendant 
has not paid the notes and the trustee is authorized to sell the 
assets; that by reason of the ascignment and composition agreement 
plaintiff is deprived of any possibility of receiving any income 
from the sale, license or use of the process; that the laboratory 
has been closed by defendant or his assignees and the machinery 
and equipment placed in storage; that the assignment and composie 
tion agreement were executed by defendant to defraud the plaintiili; 
that in defendant's list of creditors in the assignment proceeding 


were listed certain ialse and fictitious Claims; that plaintiff's 
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suit was upon the contract. 

Defendant's smended aflidavit of meriss admits plaintiff's 
interest as stated and savers tnat continuously he ir prosecuting 
his best efforts to dispose of the inventions to intersted parties; 
admits the general assignment made by him but assérts that it was 
net in violation of their agreement, and denies that the assete and 
patents were ever offered for sale by the assignees; alleges that 
the transfer ts Caddy was ineffective and the composition never 
became operative; denies in gomeral the allegations of plaintiff 
that defendant has disabled himself from performing his agreement 
with plaintiff or that the assignment or composition agreement were 
executed for the purpose of defrauding plaintiff, An swenduent was 
later filed in which defendant asserted that he nad scld te various 
investore, including plaintiff, an aggregate of 65% interest in his 
patents; alleged that the ccmpesition was null and vcid because of 
the failure to comply with various requirements of the New York law 
which are set forth in detail; that a petition has been tiled in the 
assignment proceedings dewanding tnat the composition agreement and 
transfer to Caddy be adjucged null and void, and that if thie is 
granted arrangesents have been mede with defendant's creditors 
sutherizing the assignees to reassien to defendant the proeess and 
inventions, 

February 5, 1935, plaintitf’ filed an amendment to his statee 
ment in which he alleged that we had elected to rescind the-wriiten 
agreement and to recover back the $1000 paid, 

Defendant answered, claiming that plaintiff had not reseinded 
and alleging that he still held a valuable equitable interest in 
all patents which were heid by defendant as trustee for plaintiff 
and other investors, 

the contract between the parties contains no express or ime 


plied warranty of suceess nor any gusrantee of returns by Powrie,. 
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The process was stili in an exparimental stuge. Defendant needse 
money to proceed witin his work; to raise furds for ihisa nursese he 
assigned to various persons interests in the oxpected profite; dee 
fendant promised oniy to use diligence in efferts to dispose of the 
process to interested parties, ‘e do not find any claim by plaine- 
tiff that defendant has failed in this respect, or thet the funds 
supplied by investors were wronpfhlly used, ‘he record shows that 
defendant attempted to interest various parties, civing demonstra. 
tions in Chicago and in Hastings, i. Y., also taking up the pro- 
cess With the Eastman Kodak Co. and the Duponts, 

Plaintilf£ argues eamesiiy, however, that the voluntary 
assignment and the composition agreement with the creditors 


amounted to an anticipatory breach, citing cases like Chemical Nat. 





Co, Vv, (micago Auditorium Ass'n., 240 J. 3, 551. These cases ine 


volve contracts not Like tnat in the instant case, This contzxset 


was in the nature of # conveyance of a speculative intecreet; the 
process was not perfected; further patents were necessary; plaine 
tiff made an investment whicii fron the very nature of the esse 
mignt not result in profite; ue took a chanee of losing if cire 
cuLstances prevented) gain. 

morecver, the record shows defendant was compelled by cire- 
cumstances to wake a voluntary assignment for the benefit of 
creditors and that the proceedings were for the purnese ef protecte 


ing the interests o) the defendant ond the investors in the proe- 


3 


cess, There was a claim against the defendant of $11,000 for 
unpaid rent on the quarters occupied by him as a laboratory in 
New York; the lendlord was threatening judgment and execution; dee 
Tendant had no fuide to mect these claims and in good faith sougit 


the advice of an attorney, and the assignment proceedings and e¢ox- 


position were carried out under this advice, 
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Plaintiff's counsel seeks to make much of tne alleged faise 
or fictitious debts or claims scheduled by defendant, Defendant bad 
been associated with Florence Warner as co-inventor of tne process; 
certain persons had advanced funds to be used in furthering the 
photographie inventions; uncer the advice of his attorney defendant 
listed these claims as being possible claims against the patents 
and equipment; it was only out of abundance of caution that they 
were listed in the scheduie of creditors of the defendant. Detend- 
ant deriied that he personally owed tnoese persons listed as credi- 
tors, We are of the opinion that there was no anticipatory breach 
of the contract, 

The trial court eld that plaintifi by his acts had affirme 
ed the contract and was not entitied to recover upen Ais statement 
of claim alleging a rescission, the record shows tnat plaintiff 
filed his original action as a suit ior damages on the contract. 
There is no evidence that plaintiff ever offered to releasé his 
interest in any income to be derived from the process, It is well 
establisned that one seeking to reseind a contract must ofter to 
put the other party in siatus quo. asaustad v, Verny, 321 Ill. 354, 
359. And in an action at law plaintiff must place defendant in 
stetus quo before instituting suit, s#lorsheim vy, Gatzert Co., 278 
Ill. App. 54, 59. Rescission of a contract requires aftirmative 
action immediately on the discovery of any fraud, Richardson v, 


Lowe, 149 Fed, 625, 630. In_andersou v. Chicago Trust and Savings 
Bank, 195 Ill. 341, 347, a purchaser of stock first filed a bill 





for an accounting and an injunction to restrain the defendant from 
disposing of his stock; two years thereafter plaintiff sought te 
amend his bill by claiming a rescission of the contract of purchase; 
it was held plaintiff could not rescind after having previously 


filed his bill for an accounting; that his first step constituted 
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an election, after a full knowledge of the alleged fraud, to affirm 
the contract of saie, 

The récord shows that in April, 1932, plaintiff acted as 
chairman of a committee of Chicage investors in the process, calle 
ing meetings of the covuwittee; he also received letters snd notices 
advising him of the situation in New York and oj the assi,dment and 
composition agreeuents, de also signed a document addressed to the 
bidders and purchasers at the proposed sale of assets of the dee 
fendant in New York, reciting the interests of the various ine 
vestors and that such interests were not subject to the sebts of 
the devendant, Flaintiil during tuis time was active in attempte 
ing to protect his interests as en investor, Plaintiif's original 
statement of September, 1935, sand his amended statement of Noveme 
ber, 1933, both sounding in damages om the contract, and his ace 
tions, evidenced an election to stand upon the contract, ond this 
bars any right to rescind as claimed in his statement of February, 
1935. 

Apparently no sale of defmdant's assets has been held, and 
if the composition and assignment to Caddy has not been set aside, 
we see no reason why plaintiff might not assert his rights, if any, 
against Caddy. 

We find no error with reference to the admission of evie 
dence, Counsel for plaintiff argues that the court improperly 
refused to make certain findings of fact requested by plaintiff, 
but under section 64 of the Civil Practice act of 1933 (Ill. State 
Bar Stats.) the trial court was not obliged to make findings of 
Taet. 

Counsel for plaintilf has cited a large number of cases, 
which de not touch the essence of tiie instant case. Nost of them 
are comcerned with promises of one of the contracting parties to 


pay money for certain undertakings of the other, Here there is no 
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such promise, Plaintiff with others staked the defendant in 
perfecting the photographic process and took a hazard of gain 
or loss, Having elected in the first instance to stand upon 
his contract plaintiff cannot, over a year thereafter, elect 
to rescind. 

The judgment of the trial court is right and is 


affirmed, 
AFFIRMED, 


Matchett, P. J., and O'Connor, J., coneur, 
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THE PEOPLE OCF THE STATE OF 
ILLINOIS, 


28) 


ERROR TO MUNICIPAL COURT 


SOOT - vs 


i) 


Defendant in Error, 


vs. 


WILLIAx JaCUBSON, 
Pisintiff in Hrror, 


zee 


KBR, JUSTICE O'CONNOR DELIVERED THE OPINIOk OF THE COURT, 


By this writ of error the defendant, Jacobson, seeks to re-« 
verse a judgment of the Municipal court of Chicago by which he was 
found guilty of obtaining money by means of Valse pretenses and with 
intent to cheat and defraud, He was sentenced to be confined in the 
House of Correction for one year and fined $2000. The information 
charged that “Mr, W. M, Jacobson" did unlawfully and fraudulently 
with intent to cheat and defraud by means of false pretenses, repe 
resent to Bertha Kerritt that he would then and there deliver to 
her a certain quantity of furniture which she was willing to pur- 
ehase, anc that he induced her to then and there deliver to him 
$140 and that he delivered to her other furniture, Defendant 
pleaded not guilty, a jury was waived, the court heard the evicence, 
found the defendant guilty and sentenced him as above stated, 

Defendant contends, as stated by his counsel, that "The ine 
formation was insufficient and void, It charges the defendant with 
mo crime or offense. * « * Where an information charges no criue, 
the proceedings thereon are null and void"; and that the question of 
the sufficiency of the information is saved by defendant's motion 
in arrest of judgzent, A further point is wade that the information 
charged “iir, W. iM. Jaeobson" with the offense, while the court found 
"William Jacobson" guilty and imposed the sentence, 

A number of authorities are cited in support of the conten- 


tions made, We will not stop to discuss the autnorities cited 
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beeause substantially all of the points urged have been determined 
adversely to the defendant in Pcovle v. Sullivan, 363 Ill. 34. In 
thet case an original petition for mandamus was filed in the supreme 
court for a writ commanding Judce Sullivan of the Superior court and 
ex-officio of the Criminal court to expunge trom the records oi the 
Criminal court en order releasin: and discharging the defendant on 

a writ of habeas corpus, ‘he Judge filed a dewurrer to the petie- 
tion but the court held the petition was sufficient and awarded the 
writ, The court there said (». 35): "Y, My, Jacobson (also referred 
to as William Jacobson) was convicted in the iunicipal court of 
Chicago on a charge of obtaining money by false pretenses," he 
court then analyzed the allegations of the inforiation and held 

that it charged the defendant with the commission of the crime cone 
demned by section 96, paragraph 223, chapter 36, Ill. State Bar 
Stats., 1935, and said (py. 38): "The information was not void, and 
it is unnecessary to consider whether it was delective, ii defece 
tive a motion to ovash could have been hade, but no such motion was 
made," 

It having beer adjudicated that the information charged the 
defendgant with the commission of # crime, his contention that the 
information is void obviously is without merit, 

Since the informstion charged defendant with the commission 
of a crime, if it wee defective in for: he should have taken ad- 
vantage of this by motior to quash, Such defects cannet be reached 
by motion in errest, People v. Wooley, 275 lll. App. 578; People v, 
Glassberg, 326 111, 379; People v. Pawilio, 359 Ill. 609. 

in the Wooley case we eaid (ov. 381): “the information may 
have been defective in form, but advantawze of this Should have been 


taken before the trial. Such defects cannot be reached by a motica 


in arrest, Par, 743, ch. 38 (Cahill). People v, Hassil, 341 111, 


286; Peovle vy. Glassbarg, 326 Lili, 379," 
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In the Pamilio case it was contended tuat tie indictswent was 
insufficient because it set forth conclusions of the plaader as to 
a prior judgment of conviction. In disposing of tails question the 
court said (pp.$10-G611): "It appears, however, toat Pamilic failed 
to attack the sufficiency of that count prior to trial by «& wotion 
to quash, This failure precludes him from raising tast question 
by a motion to arrest of judgment. A contrary expression has been 
cited to us in the case of People v, Goldberg, 287 Lli. 236, wherein 


gusnt opened the entire 


= 


it was held that a motion in arrest of 
record for examinaticn, reaching any defeet apparent therein; but 

in the more recent case of People v. Glassberg, 326 Ill. 379, we 
held that under section 9 of division 11 of the Uriwinal vode 
(Smith's Stat. 1933, chap, 38, ». 1101) all exceptions going werely 
to the form of the indictuent should be taken belore trial, and that 


no motion in arrest of judjwent or writ of error, will be sustained 


' 


unless it affects the real merits of the cifense cuurged." 
Defendant further contends that "An information charging 
Mr. W. kK. Jaeobson with the crime of cbhiaining woney under false 
pretenses does not grant power to the Municipal court oi Chicago 
to find and sentence Willian Jacobson guilty oi the criue of ob- 
taining money under feise pretenses," and in support of this the 
ease of Turner v, State of Tllinois, 40 111, apy. 17, is cited, in 
that case the cefendeants filed a plea of “misnomer in ubatement"” 
on the ground that the information charged J. b. luruwer, Jr., and 
Cc. W. Turner with the offense and their plea ol abatewent averred 
thet they were baptized in the names of Charles W. Turner and Janes 
B. Turner. The court, on motion of the State's Attorney, struck 
the plea from the files, This was held error and the judgment was 
reversed ond the caugee remanded, In 12 Cye.359, it is said, "A 


misnomer of the defendant in an indictment or information may and 
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must be pleaded in abatement, and the accused cannot, alter plea 
of not guilty mas been entered and tne trial begun, be heard te 
object to a misnomer in the indictment." In support ot this 
Davis v. Feopls, 192 111, 176, is cited, 

in the instant case no plea in abatement was filed. on 
the contrary, defendant entered a plea ei not guilty. He is 
therefore not in a position to raise tue point in this court, 

the judgtient of the Municipal court of Chicago is 
affirmed, 


JUDGMENT AFFIRMED, 


Matchett, P. J., and kesurely, J., concur, 
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UNIVERSAL CREDIT COMPANY, 2 


corporation, APPEAL FROM 
Appellant, 
MUNICIPAL COURT 
Ve 
STANDARD OIL COMPANY, a OF GHICGAGO,. 
corporation, 


>) CD 9 r fe ge | 3 
Appellee. we ‘2 tote UO 3 


MR. PRESIDING JUSTICE DENIS £E. SULLIVAN DELIVERED THE 
OPINION OF THE COURT. 

This case grows out of a2 transaction in which a Ford truck 
was sold by the Ford Motor Company to Litzner Brose upon an order 
of said Litzner Bros. and thereafter sold by the latter to the 
Standard Oil Oompany of Indians locsted at Green Bay, Wisconsin. 

The plaintiff, = finance compsny, sided Litzner Bros. in 
paying for the truck to the extent of 5607.60, This suit is for 
the purpose of recovering that sum from the Standard Oil Co. as they 
have not paid for the truck, but sre willing to do so whenever the 
court shsali decide to whom it should be paide 

After suit was commenced by the Universal Credit Company, 
as a fourth class claim against the s2id Standard Oil Company, one 
J» © Quinn who claims to have been an assignee of the sole price 
of the Ford was permitted to intervene. Judgment was entered in 
favor of the intervener Quinn and ageinst the Standard Oil Company 
for the sum of “811,49. 

The considerstion for the assignment to Quinn by Litzner 
Bros. was for $300 in cash and an additional amount which Litzner Bros. 
owed to Quinn on account of goods theretofore bought by them from 


Quinne 
This case is one which is almost entirely controlled by the 


facts as shown by the evidence, Most of the evidence in the case 
was stipulated between counsel and epnears in the abstract, 


When Quinn received the assignment of the account from 
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Litzner Brose on June 21, 1935, he forwarded the same to the Standard 
Oil Company and they acknowledged receipt of it. 

It further appears from the evidence thst when the Ford 
Motor Company sold the truck to Litzner on Mey 22, 1935, it was sold 
under a conditional sales contracte Plaintiff herein, as heretofore 
stated, was the finance company and furnished $607.60 for the purpose 
of payment on this truck. The conditional ssles contract was assigned 
to plaintiff. 

On June 22, 1935, approximately one month efter the execution 
of the conditional sales contract the truck ws delivered to Litzner 
Bros. at Sault Ste. Marie, Michigan. On June 24, 1935, without the 
knowledge or authority of the plaintiff, who then had title to the 
truck, or without paying the plaintiff the amount due under the 
conditional sales contract, Litzner Bros. delivered the truck to the 
Standard Oil Co. at Escanaba, Wichigan. 

Prior to the time that Litzner Sros. received the truck 
from the Ford Motor Coe, about June 21, 1935, Litzner Bros. asked 
Je Ee Quinn, who was the local agent of the Standsrd Oil Co. at 
St. Ignace, Michigan to lend them §300.00, At thot time Litzner Bros, 
were indebted to J. £. Quinn for $6513.33 and they offered to sssign 
the moneys due for the truck from the Standard Oil Coe 3s security 
for the loan and also for the psst indebtedness, To secure this loan 
Litzner Bros. executed an assignment of the money due for the truck 


to Quinns 
Intervener's Exhibit 12 which is a letter from the Universal 


Credit Company, dated July 15, 1935, to the Standard Oil Co. is ouite 
illuminative and reads as follows; 


“Furthering our conversstion regerding an open account 
basis by your Company in Green Bay, it has come to our attention 
that there is 4 prior claim to a party by the name of 'Quinn! 
in the amount of $300.00 against the $811.78 remittance due 
on this open account, in cuestion, 
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We wish to go on record as acknowledging this ag a 
prior claim, and it will be satisfsotory if you will errange 
to remit the remainder, or £511.78 when paid, to the order 
of our Company alone, or our Gompany and the Dealership. 
We hope this handling meets vith your soprovel and 
will appreciate acknowledgment of the manner in which it will 
be handled by you.” 
This letter shows that during the transection all that Quinn claimed 
was $300,00 and we think it clesrly appesrs that that is the extent 
of the amount which he should receive at this time, The Universal 
Credit Company claims the entire sus, but this letter, which is in 
the nature of an admission orecludes either of them from receiving 
more than is therein provided. 
we are of the opinion that the trial court erred in 
allowing the entire amount to the intervener Quinn. fhe Standard 
Oil Company offered to pay the money into court, but did not do so. 
Therefore, for the ressons herein given, we find thst the emount 
due J. E. Quinn is $2300.00 and the amount due the Universal Credit 
Company is $511.49 and judgment is entered here fn favor of the 
intervener ami the plaintiff and against the Standard Gil Company 
for such reapective amounts, together with xxnkaxark interest from 
January 31, 1936, upon such respective sumse Costs to be taxed 
ageinst the Standerd Gil Company, 
JUDGHENT REVERSED ANDO JUDGMENT HERE. 


HEBEL AND MALL, JJ. GoncuR, 
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HUGENIA S. DOGGETT, 
APPEAL FROM 
Appellee, 
Ve 
CIRCUIT COURT 
MARGARET Le BLOCHER, et Ales 


Defendants below, OOK COUNTY 
C 2 


MATHEA HANSEN, Intervenor, 2 & 9 T. A. 6 1 Q1 
Appellant. 


a 


MR. PRESIDING JUSTICE DENIS FE. SULLIVAN DELIVERED THE 
OPINION OF THE COURT. 

On Mareh 31, 1934, Hugenia 5. Doggett filed a bill to fore- 
Close a lien, being a mortgage given to secure 3: note dated August 9, 
1924, made by defendant, Margaret L. Blocher, in the sum of %6,000.00, 

The summons wes issued May 14, 1934, and an affidavit of 
non-residence wes executed by Thurston 8. Lundeberg and filed on 
August 14, 1934, stating "that he is one of the sttorneys for plaintiff 
and that Mathea Hansen and unknown owners, defendants, on due inouiry 
cannot be found, so thet process cannot be served upon them, and 
that upon diligent inquiry their places of residence, either present 
or last known, cannot be ascertained.” 

On October 4, 1934, an order of default was entered. Msathea 
Hansen, who was in default, was served by publication for failure 
to answer or appésr and it was ordered thst the complaint be taken 
as confessed against her, 

On January 29, 1935, 2 decree was entered finding 1 total 
indebtedness due plaintiff of ©6,187.48, =nd ordered that ssid resl | 
estate be sold to satisfy the sid decree, 

The appearance of I. . Kaufman on behalf of Mathea Hansen 
was filed on January 28, 1936, 

The petition of Helga Anderson was also filed on January 28, 
1926, as the suthorized agent of Mathes Hansen, the owner of the 


real eatates The petition further st-tes that sfter the commencement 
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2 
of the suit no summons was ever issued sgainst Mathea Hansen or 
setved on her and at no time during the pendency of these proceedings 
did the ssid Mathea Hansen have any knowledge of nor was she served 
with any notice by plaintiff and tht the first notice she had that 
these proceedings were pending was in the Fali of 1935, when she was 
advised that foreclosure proceedings had been instituted against this 
property; thet Mathea Hansen acquired title to the real estate on 
August 25, 1933 and took possession thereof in June, 1934, since which 
time she has been living there; that on and prior to August 14, 1934, 
she was living in said premises; that plaintiff and her attorneys 
knew she was living in said premises or could readily have ascertained 
the same; that the affidavit of non-residence is false and thet the 
plaintiff and her sttorney knew the affidavit of non-residence was 
untrue; thet Mathea Hansem has been deprived of the right to appear 
and defend herself in these proceedings and has been deprived of the 
right to exercise any and all rights that she may have and that may 
pe hers by virtue of the Laws of the State of Illinois and of the 
United States of America; that petitioner prays for the entry of an 
order, as follows: (1) striking said affidavit of non-residence; 
(2) vacating order of non-residence; (3) vacating decree of sale; 
(4) vacating decree approving master's report of sale and distribution; 
and, (5) allowing petitioner to appear and defend and for such other 
orders 2s the court may deem meet. 

On January 28, 1936, an order was entered granting Mathea 
Hansen leave to file petition instanter; civing interested parties 
leave to file answers or pleadings; setting hesring on contested 
motion calend2r on February 17, 1935; granting Helen Abbey leave to 
file an intervening petition. 

On February 6, 1936, Hehen Abbey filed an intervening 
petition, in which it is alleged that on February 25, 1936 a certificate 
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3 
of sale was issued to 4jueenie G, Secord on the premises herein in=- 
volved, pursuant to a sale of said premises, 

The intervening petition of Helen Abbey further alleges that 
petitioner purchased ssid certificate of sale in November, 1935, and 
is the assignee end owner thereof; that said certificate of sale is 
based upon the velid decree entered against defendants, including 
Mathea Hansen, served by publication. 

It further appesrs that a motion was made to dismiss 
petition of Helga Anderson for the reason thst ssid petition does not 
set forth the facts; thst an order was entered on February 26, 1936, 
giving Helen Abbey leave to withdrew motion to dismiss and giving 
Mathes Hansen leave to file an amended petition; thot ssid order also 
gave Helen Abbey leave to answer or reply to the amended petition and 
setting the hearing for March 13, 1936, 

The amended petition of Helga Anderson claimed that she had 
been deprived of her right to seek relief in the United States District 
Court, under the laws of the United States of America and specifically 
under Section 74 of the National Bankruptcy Act, 

It further appesrs thet on April 11, 1936, a motion wes filed 
to dismiss the amended petition of Helgs Anderson =nd on the same day 
an order was entered by the court giving leave to Helen Abbey to with- 
draw answer to the amended petition of Mathes Hensen and to file 
instanter her motion to strike and dismissing the said petition and 
denying the relief preyed, 

This proceeding is governed by Chapter 110, Paragraph 178, 
Section 50 of the Ill. State Bar Stets. 1935, which reads as follows: 

(8) When any final decree in chancery shall be entered 

against any defendant who shall have been served by publication 
with notice of the commencement of the suit and who shall not 
have been served with a copy of the complaint, or received the 
notice required to be sent him by msil, or otherwise brought 
into court, and such person, his heirs, devisees, or personel 
representatives, as the case msy require, shall, within ninety 


days after notice in writing given him of such decree, or within 
one year efter such decree, if no such notice shall have been 
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given as aforesaid, appesr in open court and petition to be 

heard touching the matter of such decree, the court shall upon 
notice being given to the parties to seid suit who appeored 
therein and the purchaser at = sale made pursuant to such 

decree, or their solicitors, set such petition down for hearing 
and may allow the parties and such purchaser to answer such 
petition. If upon the hesring upon said petition it shall appear 
that such decree ought not to have been made against suoh defend= 
ant, the same may be set aside, altered or amended as shall 
appear just; otherwise such petition shall be dismissed at petitione 
er's costs; provided, however, th-t if 2 sale shall have been had 
under and pursuant to such final decree the court, in altering 

or amending such decree, may, upon terms just and equiteble to 
such defendant, permit such sale to stand. If upon the hearing 
of such petition it shall appear thet such defendant was entitled 
under the law to redeem in equity from such sele, the court shall 
enter its decree permitting such redemption to be made at any 
time within ninety days thereafter, upon such terms as shall be 
equitable and just." 


The above act takes the place of former Section 19 of the 
Chancery Act, and the decisions of the courts under the old act are 
not in most instances applicable to causes coming under the new act. 

Nothing sppesrs in the petition which shows that the 
petitioner wes injured in any way or sustained any damage by the entry 
of the decree; that the trust deed wes not a lien or thst the smount 
of the decree ia not correct or thet a different decree shovld be 
entered or that her rights were in any way denied her, 

In petitioner's amended petition as heretofore st-ted she 
sets forth that in some way she wos denied the right to take advantage 
of Section 74, National Bankruptcy Act, but fails to stste in what 
way the privileges afforded her by that section would be to her 
advantage, 

We are of the opinion that the court wes right in striking 
the petition and for the reasons herein given the order of the Circuit 
Court is hereby affirmed, 

ORDER AFFIRMED. 
HEBEL AND HALL, JJ. CONCUR, 
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CITY OF CHICAGO, 
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Appellee, 
V> MUNICIPAL COURT 


MICHAEL OHLSEN, doing business ae 
Me OHLSEN COAL COMPANY, OF CHICAGO. 


2891.4. 614! 


MRe PRESIDING JUSTICE DENIS EZ, SULLIVAN DELIVERED THE 


Appellant, 


OPINION OF THE COURT. 

This is an appeal from a judgment of the Municipal Court 
finding the defendant guilty of a viclation of 4 city ordinance 
and assessing 2 fine of $25.00 sgainst the defendant. The case 
was tried before the court without 2 jury. 

The ordinance which the defendant violated provides against 
short deliveries in the sale of coal by dealers to consumers, 

It appesrs from the evidence that the Illinois Emergency 
Relief Commission gave an order for 19,000 pounds of coal to be 
delivered by defendant to ten different persons, nine of whom were 
to receive a ton each and the tenth person = half ton. An officer 
from the city followed the wagon and after the nine deliveries of 
one ton éach had been made, the officer directed that the coal wagon 
be taken to the city scales to be weighed and it was found that there 
was still 1690 pounds in the wagon, proving 2 shortage in delivery of 
690 pounds, 

Defendant claims thet he wes not short in delivery, but 
that he was interfered with by the city officer from making the 


last delivery. 
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This case is controlled wholly by the faets and there is 
no question of law involved, The presiding judge heard the witnesses 
and was in a better position to determine the truth of their state= 
ments or lack of it and whether the plaintiff proved its case by a 
preponderance of the evidence, than is a court of reviews 

we cannot say from a reading of the briefs or the abstract 
that the trial court arrived at the wrong conclusion and, therefore, 
for the reasons herein given the judgment of the Municipal Court 
is affirmed, 

JUDGMENT AFFIRMED, 


HEBEL AND HALL, JJ. CONCUR, 
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39088 prices, 
MARIA STANKE, APPEAL FROM 
(Plaintiff) Appellee, 
SUPERIOR COURT 
Ve 
ARDEN ATHERTON, COOK COUNTY. 


(Defendant) Appellant. 


~09 lA. 614 
MR. PRESIDING JUSTICE DENIS E. SULLIVAN DELIVERED 


WJ, OPINION OF THE COURT. 


This is an appeal from an order of the Superior Court 





denying the vacation of a judgment entered for the sum of #29 200 200 
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suit was instituted on or about January 21, 1930, returnable to the 





and costs in favor of the 


March Term 1930 in an action of trespass on the case, wherein the 
damages were claimed to be 420,000.00. 

It is claimed that the defendant, while operating an auto= 
mobile, injured the plaintiff. After the defendant had demurred 
and the plaintiff had changed counsel several times, the cause came 
on for hearing before Judge Schwabe in 1934, at which time the plain= 
tiff did not proceed with the trial of the cause, The cause was at 
issue at thet time, the defendant having answered thet he did not 
own an automobile at the time it is alleged thet he injured the plain=- 
tiff. Stephen Atherton, the defendant's gon was originally charged 
with having caused this injury. Judge Schwaba caused the suit to be 
dismissed as to Stephen Atherton, and it is claimed that at that 
time the judge ordered the cause to be stricken from the trial call 
and directed his minute clerk to make 2 notation thereof and also 
stated thet the attorneys representing the plaintiff should serve 
a notice upon counsel for defendant whenever they desired to have 


the cause again placed on the trial calendare 
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The case thereafter appesred on the calendar of Judge 
Frankhauser before whom an ex parte judgment was entered on November 


26, 1935, in favor of plaintiff for 20,000.00 on the verdict of the 


ury 
; ; Defendant contends thet thirty days after the entry of ssid 


judgment an execution was issued and placed in the hands of the 
sheriff of Cook county and that when he was served with a copy of said 
execution it wes the first knowledge he had that judgment had been 
enteréd against him. Defendant filed = petition under the statute in 
the nature of e writ of error coram nobis to vacate the ex parte judg= 
ment and at the hearing on that petition evidence was introduced to 
show that this cause was stricken from the tria] calendar, to be 
reinstated on notice to defendant, but that the clerk had failed to | 
enter such order upon the records of the court. The trial court, 3 
while admitting this evidence, did not think it was competent, but 
decided to permit it to go tnto the record for the purpose of review 

in this court, 

4g to the weight of the evidence, it is quite apparent that 
something must have been done with the case by the trial judge when 
the case was reached for trial. If s case is at issue and is reached 
for trial, but is not tried, it must be disposed of in some way such 
as the granting of a continuance, or striking the case from the call, 
or dismissing the suit or some similar order, Otherwise, the status 
of the case would be left in 2 state of uncertainty. 

When the cause came mg before Judge Frankhauser the plaintit? | 
appeared, but the defendant did not appear. A jury was called, testi- 
mony heard and a verdict returned for ‘20,000.00 in favor of plaintiff, 
At that time it was the practice in the courts to prepare lists of 
eases under the direction of the executive committee of the court which 
included all "cases then pending" and to assign seid lists to the 
judges by numbers 1 to 13 and from this list the trial judge, after 


the list was assigned to him, would make up the trial calendar upon 
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3 
notice being served on the opposing counsel for that purpose, 


The evidence here shows that on July 15, 1935, the exeou- 
tive committee of the Superior court entered an order the pertinent 
provisions of which are as follows; 

"IT IS ORDERED BY THE EXECUTIVE COMMITTEM that the Cler 

of this Court be and he is heréby directed to reassign sli 


pending and undisposed of cowmon law jury cases ss of Saturday, 
















only 3; provided, however, that all common law jury and non— 
jury causes that have not been noticed for trial within two 


years from the time of their comuencement or from the date of 
the last order entered therein, as of Saturda uly 13, A. De 


1935, shall be placed on = Special Common Law Calendar, 


Rule 22 of the Superior Court provided: 





"Sec, 1. Each Judge, from time to time, shall cause to 
be prepared a trial calendar of causes assigned to him which 
have been noticed for trial in the manner hereinafter st=ted; 
and no cause shall appear on the trial calendar of any judge 
which has not been so noticed for trial, 

See. 36 At any time after a cause is at issue either 


party may serve upon the other a notice to the effect that he 
desires the csuse placed upon the trial calendar of the Judge 
to whom the cause stands assigned, Such notice, with proof or 
acknowledgment of service, shall be filed with the minute Clerk 


of the Judge, or during the Summer Recess with the Clerk of the 
Court, within five days after its service, In other respects 
such notice shall be governed by the provisions of Rule 17 so 
far as applicable," 

It must be at once apparent that it was intended by the 
rules of the court and the order of the executive committee that no | 
case should be placed upon any trial calendar until notice had been 
served on the opposite counsel, To hear a cause without permitting 
each side to have an equal opportunity to be heard, in the absence of 
négligence could not be sonstrued as evenly sdministering justice. 
Where parties to a law suit file their pleadings, employ counsel and 
have been guilty of no negligence, courts should be diligent in seeing 
that no advantage is taken by one side over the other. It is true 
that in order to dispatch the business of the court in centers of 
large population, it is necessary to be insistent that triels take 
place at the time set for same, otherwise court calendars would become 


congested. 
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Counsel for plaintiff contends thet one cannot prove the 
misprision of = clerk by oral testimony. ‘hile it is true thst courts 
are strict in not permitting orders to be changed, altered or entered 
by oral testimony, there is no rule which prevents parties from show- 
ing what actually happened in court if they do not seek to change 
an order already entered or ask for an order to be entered, 

In the instant case we do not believe thet the trial court 
knew thet the executive committee had entered an order assigning 
this case to a list for trial which could not be tried without notice, 
No notice thereof appears in this record and if the trial court had 
known no notice had been given, it would not have entered = default 


judgment. 
On the hearing of the petition in this case spparently the 


court felt thet thirty deys having elapsed, he had no jurisdiction to 
hear this petition. In 9s proper case, under the practice in this 
state, the courts are not so limited. As was said in the case of 

The People v. Long, 346 Ill. 646, at page 650; 

“Errors of fact which could have been availed of on a 

writ of error coram nobis can now be availed of under 2 motion 
or petition filed pursuant to the provisions of section 89 

of the Practiee Act, The motion is an appropriate remedy in 
criminal cases as well as in civil cases. It not only lies to 
set aside a conviction obtained by duress or fraud, but it also 
lies to correct some excusable mistake or ignorance of the 
accused, where, without negligence on his part, he has been 
deprived of a substantial defense which he could have used at 
his trial. People ve Crooks, 326 Ill, 266." 

That no notice was given after Judge Schwaba ordered the 
case stricken from the calendar and the placing of the ease upon 
Judge Frankhauser's calendar in violation of section 4 of rule 22 of 
the Superior Court, were matters of fect not appesring upon the record, 
It was proper to show what hed happened before Judge Scehwaba, or at 
least what defendant believed had happened, as an error of fact 
unknown to Judge Frankhsuser at the time he rendered the judgment, 


As was said in the case of Rosenthal v. iald, 252 Ill. Appe 383,288; 
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"The fact which was unknown to the trial judge was a 
misprision of the clerk in not, under the order, striking 
the cause from the short cause calend*r, putting s2id cause 
at the foot of the docket. 

In Chapman v. North American Life Ins. C 292 Ill. 
179, it was he inter alia tht error in the process or 
through the default of the clerk, which is not sufficient 
to preclude the judgement, but which was unknown to the court 
at the time the judgment was rendered and does not appear on 
the face of the record is sufficient to reverse or recall the 
judgment under a writ of error coram nobis. The error of the 
Clerk in not having placed the cause at the foot of the docket 
was an error of fact unknown to the trial judge at the time 
of the trial when the judgment was entered, Cramer v. Illinois 


Commer@ial Men's Ass'ne, 260 Ill. 516, 

In Brady v. Washington Ins. Cs., 88 Ill. App. 380, it 

was said; 

'a default of the clerk is one of the recognized grounds 

for 2 writ of error corsam nobis. * * * ' 

In Holbrook v» Lawton, 207 Ill. App. 497, the court said; 

'The tendency of the law in this State is to allow the 

motion under section 89 whenever it is obvious thet the action 
of the court is based upon the fault (either of omission or of 
commission) of the clerk of the court.'" 

The facts urged by the petitioner in his petition are that 
the defendant w2s not driving the automobile involved in the accident 
in question and was not the owner of the automobile and thet the said 
automobile was not being driven in furtherance of defendant's 
business; that defendant was not riding in said automobile and had 
nothing to do with ite 

We think the facts in this case bring it within the purview 
of the act passed by the General Assembly in lieu of the writ of 


error coram nobis, Sec, 200, Chapter 110, Ill. Bar Stats. 1935, and 





we think the judge should have exeroised his discretion and set 
aside the judgment and permitted the defendant to have his day in 
court end in denying the relief prayed for in the petition committed 
error, Sufficient 2s shown by the petition to entitle the defendant 
to be heard in his own defense, no negligence being attributable to 
hime 

4s was said in McMurray v. Peabody Coal Company, 281 Ill, 
218, 226; 

"We think plaintiff in error has in this case shown a 

reasonable excuse for not being in court at the time judgment 


was entered; that it had © meritorious defense and used due 
diligence in presenting its motion, and thst there was an 
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- 
GEORGE A. TETZLAFF, JR., 2 minor, 
5 years of age by his father and SPPEAL FROM 
next friend, George A. Tetzieff, 
Plaintiff -— Appellee, SUPERIOR COURT, 
Ve 
COOK COUNTY. 
EDWARD E. LICKTON, 


Defendant - Appeliant. 2, 8 o Lilie 6 5 4 


MR. PRESIDING JUSTICE DENIS E, SULLIVAN DELIVERED THE 
OPINION OF THE COURT, 

This is an appeal from an order of the Superior Court 
granting plaintiff a new trial. The cause was one for personal 
injuries sustained by the plaintiff George Tetzlaff, Jr., 2 minor, 
he having been struck by plaintiff's automobile. The verdict of 
the jury found the defendant Edward E, Lickton not guilty. 

. Defendant testified substantially as follows; That he is 
a& garage owner and that he was driving an sutomobile west on 
Washington Boulevard in Oak Park, Iilinois; thet he had lived in Oak 
Park for fifty years and was familiar with the fact that at the 
northeast corner of Clinton street and ashington Boulevard there 
was a school and that children passed back and forth across Clinton 
street on their way to school; that on November 2, 1934, he was 
driving an Oldsmobile sedan; thet es he approached Clinton street 
he saw 14 or 15 women and children, one of whom wis the plaintiff 
aged five, and they were at the crosswalk walking seross Washington 
Boulevard; that he stopped his car sat Clinton street but started 
it again and ran over plaintiff; thet "they", meaning the women or 
some of them, told him or signaled to him to go ahead so that they 
could cross after he went by; thet no policeman was there to direct 
traffic; that he started up his automobile and the plaintiff jumped 
in front of it and the oar ran over him. 

It is claimed by the plaintiff that when defendant's 


automobile stopped, the boy continued to cross the street, whereupon 
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defendant suddenly started his automobile and struck the boy which 
resulted in seriously injuring him, 

On the motion for 2 new trisl plaintiff called the 
attention of the court to the fact that the verdict wos against the 
manifest weight of the evidence and thet error was committed by the 


court in refusing the following instruction to the jury: 


"The defendant in operating his automobile was recuired 
to exercise ordinary care for the safety of the plaintiff, 
and the fact, if you find it to be = fact that some person 
not a police officer or other official suthorized to direct 
traffic gave a signal to the defendant, and the defendsnt 
acted upon the same and thereby injured the plaintiff, such 
signal, if any, would not relieve the defendant from lisbility 
if he was negligent as charged in the plaintiff's complsint.* 


plaintiff and the rulings of the court, insisted in getting before 
the jury the fect that some unnamed person told him or motioned 
for him to go ahead. This conduct on the part of the defendant in 
not complying with the rulings of the court occurred seversl times 
during the trial, 

From the facts before us we are of the opinion that the 
trial judge in the exercise of his discretion was justified in grant- 
ing a new trial, 

For the ressons herein given the order of the Superior 
Court granting a new trial is hereby affirmed. 

ORDER AFFIRMED, 


HEBEL AND HALL, JJ. CONOURs 
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LARS LINDQUIST, } APPEAL FROM 

Plaintiff - Appellee, 

GIRCUIT COURT 
Ve 

HERMAN Le SCHMIDT and AUGUST SCHMIDT, COOK COUNTY. 
doing business as SCHMIDT BROTHERS 
GARAGE, 

Defendants Appellants. ya Cy 0 i elie 6 Y A 


MR. JUSTICE HALL DELIVERED THE OPINION OF THE COURT. 

This is an appeal by defendants from 2 judgment of the 
Cireuit Court of Cook County against them for the sum of “5,090.00. 
The action is based upon 9 cherge that plaintiff suffered severe 
injury in an automobile collision, as a result of defendants! neg 
ligence, The grounds urged for reverssl sare that the plsintiff was 
guilty of contributory negligence =t the time and place in ouestion, 
that the verdict is excessive and contrary to the manifest reight 
ef the evidence, that in the trial of the cause, plaintiff's 
counsel was guilty of misconduct in the examination of witnesses, 
and that the court erred in refusing to giwe certain instructions 
offered by defendants, 

The record indicates that at about 7 o'clock on the 
evening of December llth, 1933, plaintiff was riding in a car driven 
by his brother, Oscar Lindquist, in a southwesterly direction on 
Archer Avenue in the Villiage of Justice Park, which lies southwest 
of the City of Chicago, The téstimony of Oscar Lindquist, the 
driver of the car, is to the effect thet he, the plaintiff, and 
another person, were proceeding in an automobile slong the westerly 
lane of the two lane highway on Archer Avenue, at the rate of about 
35 miles an hour, with the lights lighted on their car, so thst he 
could see a distance ahead of 35 to 40 feet, and thet the road ahead 
seemed to be clear of any obstruction; thet it wos dark at the time, 
and that suddenly an object oulled across the road in front of the 
car; that the car which he wes driving, struck this object which 
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pulled across the pare 4 oem upon which he was driving, 
that he afterwards learned, /was a truck; thet the car in which the 
witness was driving struck the front end of the truck and was thrown 
off to the right side of the road and onto the street cer track, 
which is parallel with the rosdway; thet at this time there wes no 
light, headlight or signal “showing toword us"} that the night was 
fogzy and dark, thet the road was dry, and thet when he first saw 
the truck, it was 8 or 10 feet in front of him, Pisintiff testi- 
fied, in substance, that at the time of the accident, he wes riding 
in the front seat of the car with his brother Oscar, and that another 
man was in the back seat; thet the truck with which they collided 
was a tow truck, which, at the time of the collision, hed just 
pulled over the black lime in the center of the roadway, three or 
four feet; that up to the time of the collision, he, plaintiff, had 
not seen the truck nor any lights therefrom, nor had he seen any 
signal or flash light exhibited by anyone in the neighborhood of 
the truck; thst he afterwards learned that the truck's headlights 
were shining away from the direction from which the car in which 
the plaintiff was riding, was proceeding; that as 2 result of the 
Collision, he received a cut on his fingers end on his head, and 
that he was taken to a hospital, where he was attended by a physician. 
The evidence indicates that the defendants operste a 
garage a short distance southwest from the place where the accident 
occurred, and that shortly before the accident, they had been 
notified that an automobile had gone into a ditch on the east or 
opposite side of Archer Avenue from the point where the accident 
in question occurred; thet the point where this car was in the ditch 
was about 400 feet away from defendant's garage, and that one of 
the defendants took his tow truck to this place, The defendant, 
August Schmidt, testified thet his tow truck is about 11 feet in 
length, and that upon it at the time, were two headlights, with 


three green lights in front and four red lights in the rear, This 
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defendant slso testified thet he backed the tow truck up to the 
southerly side of Archer Avenue in order to hook » chain over the 
car which was then in the ditch, and that at that time, no part of 
his tow truck was over the black line running along the center of 
the highway; that the motor of the tow truck wes running, thet a 
police officer who stood sbout 50 feet away from him on the pavement 
had 2 flash light, that another man had 4 flash light a short 
distance from his car, and that both of the flash lights were lighted 
and shining; that the car of plaintiff came along at 2 pretty good 
speed, crossed over the black line, and ran into the tow truck. 

The evidence of all the witnesses to the accident indicates that 
shortly prior to the accident, the lane in which the ear in which 
plaintiff was riding, was clear, 

Robert Graham, 2 witness on behalf of olaintiff testified, 
in substance, that he resided in and was a trustee of Justice Park; 
that he was a machinist, that he was friendly with the defendants, 
and that he was familiar with the locality where the accident took 
piace; that on the evening of December llth, 1933, at about 7 otclock 
he stopped his car at the garage of the defendsnts to purchase gas, 
and thereafter turned into Archer Avenue snd was proceeding north= 
east along the right hand roadway of Areher Avenue; that he then 
saw 2 tow truck getting ready to puil a car out of a diteh; that 
at that time, his car was headed northeast, and the tow truck wes 
directly across the roadway upon which he ws proceeding, which 
caused him to stop; that at thet time, the back of the tow truck 
was towards the east and the front towsrds the west, and thst he 
saw people standing around, but ssw no lights; that the tow truck 
backed off toward the east edge of the road to pull the car out of 
the ditch, and that he heard someone say, “Give it the gas"; that 
the tow truck then gave « tug and pulled over about four feet, 
that at that moment, he heard 4 crash, and that at that time, the 


tow truck was over about four feet in the right hand or opposite 
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lane of the highway of Archer Avenue; that the crash was caused by 
a collision of = car that was coming from the northeast, with the 
truck, and that at that time, the tow truck was in front of the 
witness and on the wrong side of the rosd, th=t it biocked the lane 
upon which the witness wos driving snd about four feet of the south=- 
weat lane; that at that moment, the truck was between his car and the 
car that was coming from the northeast; that he knew both Oscar and 
Lars Lindquist; that after the accident, Lars Lindquist seemed to 
be seared and shaken, that his hand was cut, and thet he was holding 
his hand up to keep the blood back; that he, the witness, got his 
own flash light, which was the only flash light there st the time, 
looked into the wrecked ca¥ and saw = man bleeding to death on the 
floor of the car in which the Lindquists were riding. This was 
the person who rode in the rear seat of the car in which plaintiff 
was riding, and who was killed by the collision. On cross examins=- 
tion, Graham stated thet "The truck moved forwerd scross the roed, 
that the crash came just 2 little after the truck made a lunge", 
and that he did not detect any intoxicating liquor on the Lindouists! 
breath, and that neither of the Lindcuists showed any evidence of 
being intoxicated, This witness also stated thet after he had 
stopped his car, because the roadway on which he was proceeding, 
was blocked, and just before the collision, he saw three or four men 
just walking sround, 

Anna Graham, the wife of the last mentioned witness, testi- 
fied that she was riding with her husbend in his car at the time 
of the accident; that the night was hazy; thet she saw no flash light, 
lantern or other signal to any car coming on the highway; that she 
saw 8 car belonging to a man named Chernsukas with one bright light, 
which was shining west towards the Sehmidt garage, and that this 
light was near the gas station, and that this was the only light 


she saw; that just before the accident, she heard the expression 
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"Give her the gun"; thst the motor of the tow truck started, end 
that the tow truck then went over into the right hand lane of the 
roadway, and that she then heard a cresh. On cross examination, 
this witness testified that she saw the plaintiff after he got out 
of his esr, and thet he was bleeding from his head; that st the 
time of the accident, it was "getting derk and getting resdy to snow, 
A police officer of the Village of Justice Fark, produced 
by the defendants, testified to the effect that on the night of 
December llth, 1933, he received 2 esll that a car was ins diteh, 
and that he went over to the place where this cor was with » man 
named Ohernaukas; that the defendant's tow truck arrived upon the 
scene shortly after the witness; thathe saw four or five other persons 
there; that it was a clear night, not foggy but dark; thet the tow 
truck had two headlights, three red lights and = tail light, ell 
lighted, This witness then described what was done in connection 
with the tow truck in making preparation to pull the ear out of the 
ditch, He testified thet he heard the roar of 2 car coming from 
the northeast, and that when he first saw it, it was 150 or 300 feet 
from where the witness was standing, which was nesr the tow truck, 
and thet this car was then coming at a speed of sbout 45 miles en 
hour; that the witness rushed up and waved a flash light, but that 
the car referred to did not slow up; that he then heard the crash, 
end that this car ran right into the side of the tow truck at the 
cab, and went off of the road to the right and into the diteh; that 
Osear Lindquist had licuor on his breath, and that the witness took 
him over to the station and locked him up and sent for a doctor te 
examine hims On cross examination, this witness stated that just 
before the collision, he was flagging traffic coming from the south- 
west, and that he was about 8 or 10 feet southwest of the truck. The 
doctor, referred to by this witness, was not produced at the trial. 


Several of defendants! witnesses testified thst after the 
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tow truck was placed in position to pull the car out of the ditch, 
and prior to the collision, it had not moved, Others testified 
that it movéd about one foot. Several witnesses produced by the 
defendants testified that just prior to the accident, « man was 
standing on the right portion of the highway, and near the truck, 
signalling with « flash light in the direction from which the car 
in which plaintiff was riding, was proceeding. One of defendants! 
witnesses testified that the nesrest street light was about a block 
from the place where the accident occurred, The testimony of all 
the witnesses indicates that the front lights on the tow truck rere 
directed awsy from the direction from which plaintiff was proceeding, 
Osear Lindquist, the driver of the car, admitted that he hed had a 
drink a short time prior to the sccident, but denied that he was 
intoxicsted, 

Dr, Paul Headland testified,in substance, that he first 
attended the plaintiff at the Little Compsny of Mary Hospital on 
December 12th, 1933; th=t he found an injury to plaintiff's sealp 
on the left side, which he described 2s a long lateral incised wound, 
@ cut extending from the posterior edge of the temporal on through 
and across the parietal, two and = half or three inchés long; that 
the wound went down to the sealp and was bleeding, thot he cleaned 
the wound out and cauterized and sutured it; thst he found a lacera- 
tion of plaintiff's left hand extending scross the back of the middle 
portion thereof, that the hand was badly torn and cut and involved 
the skin and tissues below, down through the tendons; that the tendons 
controlling the middle and ring finger were completely severed, that 
he cleaned the cut and sewed the ends of the tendons together, but 
that they did not stay together and thet regenerstion occurred, which 
was a very slow process; that the plaintiff was under his care until 
the first of the February following; that the wound in the head healed 


and caused no further trouble, and thet there was no evidence of 
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skull fracture, end only a mild degree of concussion. He =lso 
testified that the plaint&ff complained of pain as a result of 
the laceration of the scalp, This doctor further testified that 
there is always some abnormal situation following any suturing of 
tendons, because of the forming of sear tissues and thet after 
the healing of such an injury, there is not the same smoothness, 
nor goes it perform the same functions; that when he last examined 
the plaintiff, there was evidence of sear tissues, and tht as a 
result, the hand could not be properly closed, thet although the 
fingers could flex, they could not do so completely, end that his 
estimate wos thet there was approximately two percent impairment 
of flexion, This doctor testified that the fair charge for his 
services would be $150,00, but that in this case, he only chervged 
$51.00, and that the hospital ch rges were 33,00 per day. 

As to the extent and effect of his injuries, plaintiff 
testified, in substance, that he is a bricklayer by trade; that 
after hig injury, and about the first of Merch following, he attempted 
to resume his work, but that his hand got so stiff that he "couldn't 
keep it up"; that at that time, he worked for bout twenty minutes 
and stopped, that he tried to do this work sain sbout four months 
previous to the trial and that his hand "sot stiff every time", and 
that before the accident, he had no trouble in laying brick. On 
cross examination, he testified to the effect that after he quit 
laying brick, he did labor work, such as shoveling, th=t he had been 
shoveling mortar and that he worked as a bricklayer's helper, handling 
mortar and mixing mortar with a hoe, thet after he mixed the mortar, 

and then conveyed it 
he used a shovel and placed it in a wheel barrow/to the place where 
the bricklayers used the mortar. He further stated th-t four months 
prior to the trial, he attempted to lay brick again, but that his 
hand did not respond to the handling of the brick, so that he was 


compelled to go back to the business of mixing mortar. 
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Defeniant complains of four instructions tendered by his 
counsel and refused by the court. They are numbered 1, <, 3 and 
4, Instruction, No. 1, is so inartifically snd csrelessly dr-wn, 
that, therefore, it wes properly refused. Instruction No. 2 is as 
follows; 

"This court instructs the jury thet the st-tute of 
this state provides that no person shali drive 2 motor 
vehicle upon any public highway in this state at a speed 
greater than is reasonable and proper, having regard to 
the traffic and the use of the wsy, or so ss to endsnger 
the life or limb or injure the property of any person.* 

This instruction is apparently predicated upon the theory that the 
evidence establishes the fact that the driver of the cor in 
question, at the time and place in question, drove the car “at a 
speed greater than is reasonable snd proper, having regard to the 
traffic and the use of the way, or so as to endanger the life or 
limb or injure the property of any person", when, ss a matter of 
fact, there is 2 contrariety of evidence as to whether the car in 
which plaintiff was riding, was being driven at a speed of from 30 
to 40 milés an hour, or at 2 much greater speed. If this instruc- 
tion is intended to instruct the jury as to the contents of Section 
324, Chapter 121, Illinois State Bar Stats. 1935, which defines 
uxxxxkx the ressonable speed for automobiles uniler various circum 
stances, it is lacking in many material respects, as a perusal of 
the statute will indicate, Instruction No, 3 offered by defendant, 
which the court refused and to which refusal defendant objects, 
contains the following: 

"If you believe from sll the evidence in this case that 
the motor vehicle in which the plaintiff wae riding at the 
time in cuestion was being driven on a public highway in 
the State of Illinois and in violation of the statutes of 
Illinois regulating the traffie of vehicles uvon such streets 
and highways; and if you further believe from all the evidence 
that the piaintiff knew or, in the exercise of ordinary care 
eon his part could have known, of such violation of the law by 
the driver of the vehicle he was riding in 2 sufficient length 
of tine before the collision here in question to have cautboned 
the driver of the automobile plaintiff wos riding in not to 
violate said statutes, or to have prevented said driver from 


violating said ststutes; then the court instructs you that 
so driving said vehicle in which plaintiff wss riding contrary 
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to said statutes raises the presumption that the plaintiff 
and the driver of the motor vehicle in which pleintiff was 
riding, st the time and place in question, were, as 2 matter 
of lay, guilty of negligence; and if you further believe 

from the evidence that such négligence was the proxim-te 

cause of the injury to the plaintiff, without which the injury 
would not have happened, then you should find the issues 

for the defendants," 


This instruction does not pretend to state what the stetute provides, 
The only method by whioh the jury could determine whether the driver 
of the automobile in which plaintiff was riding, wes, or wes not, 
violating the law at the tine and place in question, would be for 
the jury to take a copy of the statutes of the State of Illinois 
with them into their jury room, and then determine, after reading it, 
whether or not the driver of the car in which pleintiff was riding, 
had, by his manner of driving, violated the provisions of such 
statute. Instruction No. 4, which was refused by the court and 
upon which action of the court defendant assigns error, is 2s follows 
"You are hereby imtructed that before the plaintiff 

can recover in this case from the defendants, he mast 

prove by the preponderance or greeter weight of the evidence 

that the defendants! driver had notice, or by the exercise 

of ordinary care, could have had notice, of the dangerous 

position that plaintiff was in, long enough before the 

accident was inflicted to enable the defendants! driver to 

form an intelligent opinion as to how the injury might be 

evoided and apply the means for avoiding such injury. If 

you find from the evidence in this case that the defendants! 

driver did not have such notice, and by the exereise of 

ordinary care could not have had notice long engugh before 

the plaintiff was injured by the automobile truck to form 

an intelligent opinion =s to how the injury might be »voided 

and apply the means of avoiding it, then you are instructed 

that the plaintiff cannot recover," 
This instruction was evidently lifted bodily from some opinion, and 
has no relationship whatever to the facts in the case at bar. There 
is no suggestion in the evidence that defendants! truck wss being 
driven along a highway, On the contrary, 211 the witnesses testified 
to the effect that immediately before the accident, the tow truck 
was standing still, and that if it moved at all, the extent of its 
moving was from one to four feet. 

Upon the question 2s to whether or not plaintiff was 


guilty of contributory negligence, and whether or not the verdict 
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is contrary to the manifest weéaght of the evidence, we again call 
attention to the following: The driver of the car and the plaintiff 
both testified that they were driving in the right hand roadway 

of the road, which appeared to be clesr, and that suddenly the 

truck moved over into this roadway without warning, 2nd thet they 
ereshed into it. Two apparently disinterested witnesses testified 
that they were standing still watching the oper tion of pulling a 
car out of the ditch, conducted by defendants, when, at the comnuand 
of someone, the tow truck suddenly started and oulled into the 
opposite rosdway about four feet, and that they immediately there- 
after heard the crash. ‘Witnesses for the defendant, as already 
stated, testified that if the car moved at all, it did move more 
than a foot. Witnesses for the defendant slso testified that signals 
were given to warn the driver of the car in which plaintiff was 
riding, and other witnesses testified, just as positively, that no 
such signals were given. Secsuse of the contrariety of the evidence 
upon the issues involved, the cuestions as te whether the driver of 
the car was guilty of negligence or not, whether plaintiff was guilty 
of contributory negligence or not, and whether defendant's act in 
moving the tow truck was or wes not the proximate cause of the injury, 
were all questions for the jury te consider end determine from the 
evidence submitted, On the question as to the misconduct of counsel 
for plaintiff, we have carefully examined the record, and we find 
nothing in it which would justify «a reversal, However, a csreful 
perusal of the testimony of both the attending physician and the 
plaintiff leads us to the conclusion that the verdict is excessive, 
Dre Headland, as already stated, testified, "I would guees approxi- 
mately there wes a two per cent impairment of flexion there — two 
per cent missing. In time we siways hope it will be completely 
overcome, There is no possible way of telling," If =» remittitur 


of $1,500.00 is made from the amount of the judgment within ten 
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days of the filing of this opinion, then it is the order of this 

court that judgment be entered here against defendant for $3,500.00, 

Otherwise, the cause will be reversed snd remanded for a new trisl. 
IF REMITTITUR OF $1,500.00 IS MADE WITHIN FIFTEEN 
DAYS FROM FILING OF THIS OPINION, THEN JUDGMENT Is 
ENTERED HERE AGAINST DEFENDANT FOR $3,500.00, 


OTHERWISE, CAUSE WIL], BE REVERSED AND REMANDED 
FOR A NEW TRIAL. 


DENIS E, SULLIVAN, Ped. AND HEBEL, J. CONCUR. 
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MR. JUSTICE HALI. DELIVERED THE OPINION OF THE COURT. 

Plaintiff, Louis 0D. Goodman, brought suit in the Superior 
Court of Cook County ageinst the defendants, Fred Perker and Harry 
Se Parker, Sr, for certain commissions slleged to be due him as a 
salesman umier an oral contract made with the defendants. The cause 
was submitted to a jury, which returned a verdict in favor of plain- 
tiff for the sum of $10,668.23, upon whieh the judgment appealed 
from wes entered, Various questions are raised here, but from 2 
review of the record, we conclude that except as to an alleged accord 
and satisfaction, suggested by defendants, es noted hereafter, the 
questions to be considered are wholly questions of facte 

Plaintiff testified to the effect that at the time of his 
employment by defendants, they were in the business of manufacturing 
and selling neon signs; that about April, 1932, he met defendant 
Harry Parker, Srg, at defendant's factory after an appointment had 
been made with Parker; thet after 2 conversation regording plaintiff's 
ability as s salesman, Parker stated that he desired the services 
of plaintiff to wait upon prospective oustomers, to ascertain whet, 
if any, character or kind of signs such prospective customer might 
desire, and that then plaintiff should make © sketch of such proposed 
sign, that Parker would then make an estimate of the factory cost, 
including defendant's profit, to be determined by Parker, and that 
"on top of his factory cost (and profit) add ten per cent commission, 
to which I would be entitled", and thet if any other salesman of the 
defendant corporation had been "working on" any prospective customer, 


such salesman would be entitled to priority of right to the commission 
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earned bn case a sale was made, but that in case plaintiff assisted 
in closing a deal, he would then be entitled to one half of the 
commission to be paid. Plaintiff further testified that his arrange- 
ment with Parker was to the effect that, bf orders were mailed to 
the Flashtric Sign Company, (the title under which the defendants 
conducted their business) for the plaintiff, the plaintiff would be 
entitled to his commission, and that he, the plaintiff, started to 
work under the errangements as suggesteds 

From plaintiff's statement of his case here on appeal, and 
from his testimony, we conclude, that sithough he testified that 
he secured business from various persons and corporstions, his claim 
here is based entirely upon commissions claimed to be due him on 
account of neon signs sold by the defendants to the Joseph Sehlitz 
Brewing Company of Milwaukee, Wisconsin. As to this institution, 
plaintiff testified, in substance, that in iday, 1933, he ascertained 
that the Schlitz Beverage Company, as it was then called, wes in 
the market for signs; that at defendants! suggestion, he called upon 
a representative of that company at their office in Chicago, and was 
there referred to the representative of the company in Milwaukee; that 
on May Sth, 1933, he wrote to this Milwsukee representative in the 
name of the Flashtric Sign Works, the name, as stated, under which 
defendants operated, enclosing advertising matter; that in reply, a 
letter addressed to the Flashtric Sign Works was received, in which 
it was stated that the Schlitz Company would give this institution 
an opportunity to figure on signs, and thet after the receipt of the 
letter by Parker, he, Parker, stated to plaintiff that he, plaintiff, 
should keep after the Schlitz Company, and that Parker would help him 
on the deal, A letter from the Flashtric Sign Works, Signed by 
Louis D, Goodman, plaintiff, dated July 8th, 1933, and addressed to 
Mr, Wheeler of the Schlitz Company was offered and received in evi- 


denoe, in which a request was made that an appointment be made with 
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the agent of the Flashtric Sign Works to meet a representative of 
the Schlitz Company in Milwaukee, to which an answer was received 
from the Schlitz Company, suggesting that = representative of the 
Flashtric Sign Works meet théir Chicago representative in Chicago. 
The record indicates that shortly thereafter plaintiff did meet and 
consult with a representative of the Schlitz Srewing Company, and 
that thereafter the Sehlitz Brewing Company purchased a quantity 

ef neon signs from the defendant company. 

The bookkeeper of the defendants, offered as a witness by 
plaintiff, testified that "the orders we have received from the 
Schlitz Brewing Company prior to December 14th, 193%, for signs 
total $75,023.71, and the orders we received for parts prior te 
December 14th, 1933, total $108,569.00. I have made a esleulstion 
of the total orders that were received by the Flashtrie Sign Yorks 
from the Schlitz Brewing Vompany up to and including Mareh 23rd, 1934, 
and in addition to those orders I have already given, the orders for 
signs total $20,410.00, snd the orders for parts total $36,470.00.* 

Plaintiff resigned his position with the defendant company 
in December, 1933. He testified to the effect that at that time, he 
had a controversy with Mr, Parker about certain claimed and unpaid 
commissions on the accouht of the Schlitz Brewing Company, and that 
Parker said to him, "I have no time. If you want to, I will give 
you ©50.00, the cost of oil or telephone calls and the running around 
you may have done on this Sehlitz proposition"; that Parker then 
g2ve plaintiff a check for $50,00, and that the witness said to 
Parker, "Well, if thet's all I am getting, there is no use for me 
working here any longer.” This testimony is not disputed, Plaintiff 
insists that while he was in the midst of the negotiations with the 
Sehlitz Brewing Company with the purpose of obtaining orders from this 
institution for signs, the defendant, not acting in good faith, but 


with the purpose of avoiding the payment of commissions to plaintiff, 
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and without notice to him, revoked his authority to continue 
negotiations with the Schlitz Brewing VYompany, and himself coneluded 
the sale to this institution of large quantities of signs at vsrious 
times. This is not denied by defendants. Plseintiff insists, thet 
nevertheless, he wss the efficient and procuring cause of these 
gales, and that he was entitled to commissions upon all orders for 
signs obtained from the Schlitz Brewing Company by the defendants, 
including orders received after plaintiff's resignstion, on 

December 14th, 193%. 

Defendants, on their part, take the position thst plain- 
tiff was not the efficient procuring cause of the sales, but that 
the sales were made by defendants in good faith through another 
salesman named Frisch, acting independently of pleintiff; that Frisch, 
alone, wos the efficient procuring cause of the ssies, and was 
entitled to and paid the commissions thereon, and that, in any event, 
plaintiff's olsim being unliquidated and disputed by them, wes 
satisfied in full by them prior to the commencement of the suit by 
the receipt and acceptance by plaintiff from defendants of the check 
for $50.00 in full satisfaction of his claim. There was no receipt 
or other document made by plaintiff to indicate that this was in 
full satisfaction of his claim. 

Defendants filed a counterclaim, in which they seek to 
recover from plaintiff commissions alleged to have been overpaide 
we find nothing in the record to indicate that they attempted to 
support this claim. 

Defendant, Harry Parker's testimony with regard to his 
firm's relations with the Sehlitz Company, indicates that he made 
the arrangement with plaintiff with regard thereto, as stated, and 
that after plaintiff had made 2 number of calls upon the representa= 
tive of the Sehlitz Brewing Oompany in Chicsgo, he, Parker, had a 


number of conferences with verious representatives of that company; 
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that shortly after plaintiff entered his employment with defendants, 
and at a meeting between the defendants and various salesmen employed 
by the defendants, held in Miay or June, 1935, concerning disputes 
between these salesmen ss to which should receive commissions in a 
case where a number of them hzd been working on whet is referred to 
as a "prospeot", meaning a person or institution to whom or which 
they were expecting or endeavoring to sell signs, and that the 
result of these conferences was that the salesmen were directed by 
Parker to keep the defendants informed 2s to which of their saleg= 
men were seeking to sell signs to the same customer, and that it was 
then agreed among the salesmen and Parker that Perker should assign 
to the work of closing the deal to the salesman whom he determined 
should be entitled to the commission after the desl was closed, and 
thet it was further sgreed among the salesmen, including plaintiff, 
and acquiesced in by Parker, that in the event that two or more sales=- 
men were working on the same deal, that the commissions should be 
divided ecuslly between them, Plaintiff's testimony indicates thet 
Parker's version of this agreement between defendants and the sales= 
men, is correct. 

Another method adopted by defendants, and agreed to by 
the salesmen, was to cause a box to be placed in defendents! office, 
in which the various salesmen deposited = notice or memorandum of 
their so-called "prospects", for the purpose of determining just 
which of such agents might have a prior claim to commissions in esse 
several agents called on the same "prospect", It is in evidence, and 
not disputed, that the plaintiff's ecard, containing « notation, 
indicating his effort toward making ssles to the Sehlitz Brewing 
Company, was the first of =» number of cards deposited by the salesmen, 
indicating their efforts in the same direction, «nd that pleintiff's 


card remained in such box until his relstions with the defendants were 
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severed. During practically all the time th=t plaintiff was 
associated with the defendants, the evidence indicates, he was 
engaged in an effort to sell signs to the Sehlitz Company, and that 
after plaintiff (to use a phrase of plaintiff's counsel in their 
brief) “had contacted" the Schlitz Brewing Company, an agent of 
defendant's named Frisch was engaged in the same work, and that he, 
Frisch, "contacted" the general purchasing sgent of the Schlitz 
Brewing Jompany. The record shows thet severeal other salesmen of 
defendant's "contacted" the Schlitz Brewing Company, and there is 
@ great contrariety of testimony as to just who wes responsible 
for closing the contracts with this corporction. Ye are not informed 
as to whether or not plaintiff was ever paid any commissions on 
account of the signs sold to the Sehlitz Brewing Sompany. We there= 
fore, indulge in the presumption thet he wes note 

A witness on behelf of plaintiff named Stone testified 
that in October, 1933, he made a trip to Milwaukee with Harry Parker, 
one of the defendants, and interviewed the general manager of the 
Sehlitz Brewing Yompany. Stone was 2 manufacturer of sheet and metal 
products used in advertising signs, and the record indicates that he 
had done a great deal of work for the defendants. Stone testified 
that on this trip, Parker told him that "one of his (Parker's) sales- 
men, 2 Mr. Goodman, had ‘contacted! the Sehlitz Brewing Yompany, and 
that he (Parker) was going to take care of him in some manner", 
and thet "The commission (to which Parker referred) was 2 commission 
on signs sold to the Schlitz Brewing Company by ® salesman who was 
responsible for them getting the order", Parker does not deny that 
he made this statement, 

Frisbh, the defendant's salesman to whom the record in- 
dicates the commissions on the Schlitz Brewing Company's sales were 
paid, testified, in effect, that about October, 1933, he "contacted" 


the general purchasing agent of the Schlitz Brewing Company and 
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induced him to come to Chicago; that he talked to him almost every 
day, and had considerable correspondence with the Sohlitz Brewing 
Company. In connection with this witness's testimony, there was 
offered in evidence various statements by the defendants! institution, 
the Flashtrioc Sign Works, showing 2 large amount of commissions paid 
to the witness, His testimony indicates thet it was long after the 
plaintiff "contacted" the Schlitz Brewing Company, that this witness 
was put on the jobe asiicueeested, 

A number of witnesses were produced on each side, and/ the 
record is mexy confusing as to just which of seversl persons, includ= 
ing plaintiff, secured the Schlitz business, The jury saw and heard 
these witnesses, and we are of the opinion that upon the question 
alone as to whether or not plaintiff had or had not earned the 

to which we have referred, 

commissions Claimed, the evidenced is sufficient to justify the jury's 
verdict. The further question to be determined, however, is whether 
or not the payment of the 650.00 to the plaintiff amounted to an 
accord and satisfaction. On this cuestion, defendants contend that 


where a Glaim is unliquid=ted and that there is a bona fide dispute 


as to the sum actually due, or 2 bona fide doubt or controversy as 





to whether anything is due, then an accord and satisfaction may be 
established, and the adecuacy or inadequacy of the payment is 
immaterial and will not be inquired into, and among other cases, 
cite that of Kail v. The Wie Ge Block Gog, 319 Ill. 339, where the 
Supreme Court of this state says that "where there is 2 bona fide 
dispute between a debtor and creditor as to how much is due, a pay- 
mens of the amount claimed by the debtor in full settlement, if 
accepted by the creditor, is a satisfaction of the claim." From the 
record in this case, we must conclude that plaintiff had no method of 
ascertaining what amount, if any, was due and payable to him on 
account of these commissions, except from defendant's records. From 


the undisputed testimony as to whet defendant Porker seid to plain= 
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tiff when he demanded an accounting for commissions claimed on the 
Schlitz Brewing Company orders, we gather that Parker indicsted to 
plaintiff that he would pay him no such commissions, but that he would 
pay him for any expense thet plaintiff might heve incurred in seeur= 
ing, or attempting to secure, the business of the Sehlits Brewing 
Company. It, therefore, cannot be said that the eheck given to 
and accepted by plaintiff was an accord and satisfaction of plain= 
tiff's claim for commissions. By this testimony, it is shown that 
it had no relation whatever to the matter of any claimed commissions, 
but was only for certain expenses incurred by plaintiff. The many 
cases cited by defendant sre not in point. This defense is without 
merit, and the judgment of the Superior Court is affirmed, 

A¥FYIRMED. 


DENIS EB. SULLIVAN, Ped, AND HESEL, J. CONCUR. 
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WR. JUSTICE HALL DELIVERED THE OPINICN GF THE COURT. 

This is an appesl from a judgment of the Municipal Court 
of Chicago entered in an action of replevin, brought by plaintiff 
against defendant to recover possession of a DeSoto sedan sutomobile. 
The trial court found for defendsnt, 

Plaintiff claims title to the car by resson of the sssign= 
ment to it by Paul ii, Brown, of Brown's certificate of title thereto, 

Brown, © witness for plaintiff, testified, in substance, 
that on September 10th, 1935, he visited plsintiff's place of 
business, and there talked with a salesman named Murray sbout pur- 
chasing a hew Dodge sutomobile from plaintiff, and th»t while in 
plaintiff's place of business, he signed an order for the car, which 

as introduced by volaintiff 
was offered and received in evidence, This document/indicates that 
Brown authorized plaintiff to enter his order for 2 Dodge Coupe at 
a price of 776,69, which included certain accessories, among which 
is noted safety glass, at a price of “7.80, Also, there is 2 
recitation in this document to the effect that Brown agreed that the 
Dodge car was to be purchased by him subject to the manufacturer's 
warranty, and that the price quoted was for immediate delivery, that 
the order was not to be binding until authorized by an officer of 
the Brainerd Company, and the credit 6.K'd, by = finance corporstion, 
Brown also testified that when he signed the order, the price fixed 
thereon was $768.86, but that after the order wos delivered to 
Murray, the salesman for plaintiff, and without Brown's knowledge 


or consent, Murray added to the amount originally agreed to be paid, 
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the sum of $7.80 as the price for shatter proof glass, making a 
total price of $776.69; that after the order was signed and Brown's 
certificate of title to the DeSoto car had been assigned to plaintiff 
and delivered to Murray, he again saw Murray at plaintiff's place 
of business, and that Murray told the witness thst plaintiff had 
a car for him which he exhibited to plaintiff, and for which Car an 
extra charge had been made for the shatter proof glass, and that 
Brown then told Murray he would not pay the extra amount, thst he 
then requested the return of his certificate of title from Murray, 
and that Murray then told him thst this certificate had been sent to 
Springfield, Brown further testified that thereupon he declined to 
purchase the Dodge car, and that Murray told him that the DeSoto 
car belonged to the plaintiff; that he, Brown, then made epvlicstion 
to the Secretary of State for a duplicate certificete of title, 
which he subsequently received, and that thereafter he traded the 
De Soto car to the Studebaker Sales Corporation, the defendant here, 
as a part payment for = Studebaker car, and thst he delivered the 
DeSoto car, the subject of this suit, to the Studebaker people on 
or about September 27th, 1935. Brown further testified te the 
effeot that Murray told him that the order signed by him was just 2 
sales slip form, and thst Murray stated to Brown that the resson he 
wanted Brown's certificate of title assigned to plaintiff, was because 
he, Murray, wanted something “to work on"; that it was agreed that 
Brown should retain possession of the cer; thet the car had been 
in his possession during all the time and until he delivered it to 
the Studebaker company, and that plaintiff never demanded possession 
af the DeSoto car from hime 

Murray testified that he was the sales manager of the 
plaintiff company; that he exhibited the Dodge car to Brown, that 
Brown signed the order for the purchase of the ear and delivered his 


certificate of title to the DeSoto car owned by Brown, to the witness 
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3 
on September 10th, 1935; that Brown afterwards came to the witness 
and told him he had decided he could not afferd to buy the Dodge car; 
that neither the witness nor plaintiff ever bad possession of the 
Desoto car, am thet the Dodge car which the plaintiff had agreed to 
sell to Brown, was afterwards resold by the plaintiff company. 

-It is in evidence, as stated, that after Brown declined 
to buy the car from plaintiff, thet the Yodge car was sold by plain- 
tiff, and there is nothing in the record to show hom much plsintiff 
received for it, From all that appears in the resord, it may have 
been for its full value. As before stated, the order signed by Brown 
provides that it shall not be effective, and thot the sale of the 
Dodge car would not be completed, until the sale was authorized by 
an officer of the plaintiff company, and the credit O.K'd. by a 
finance company. On the document received in evidence, among ether 
things, is the following: “Authorized by E. &. Preston", 4 witness 
named Ernest Preston testified for plaintiff to the effect that he 
was an automobile dealer; that the Yodge coupe mentioned in the order 
was sold by the plaintiff, and that he did not know the price at 
which it was sold, nor to whom it was sold. It certainly cannot be 
said that this testimony identifies the person who signed the suthor— 
ization of the order as an officer of the plaintiff company, 

In The Estate Stove Co, v. Kenney, et al,, 234 Ill. App. 
366, an action was brought in the circuit court of Iroquois County 
to wecover the price of stoves alleged to have been sold by the 
Estate Stove Company to W, “, Kenney and Oscar E,. Danielson. ‘The 
judgment there was for the appellees, The order for these stoves 
given by the defendant in that case, contains an agreement to the 
effect that "All agreements contained in this order * * * are subject 
to approval by a duly authorized executive officer of the company." 
The order was not approved by an executive officer of the company. 


The goods were shipped, and upon arrival, the defendants refused to 
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receive them, and in that case, the court made the following holding; 


"When appellees delivered the written order to the travel- 
ing salesman of appellant, that order was not a contract between 
the parties. It was merely an offer by appellees to purchase 
the stoves, Before it became a contract it had to be accepted 
by a duly authorized executive officer of appellant. Bay 
State Milling Co. v. Barth, 135 Ill. App, 5359; Bent v. Jones, 
172 Ill. App. 62. If a duly authorized executive officer of 
appellant did not see fit to accept the order, then it did 
not ripen into s contract and appellant was under no obliga- 
tion to deliver the goods. E. 0, Atkins & Go. v. Kirk, 187 
Ill. App. 311. Where an offer is silent as to the time within 
which it is to be accepted, it must be accepted within «2 resson=- 
able time after the offer is made. Larmon v. Jordan, 56 Ill, 
204; Koeffler v. Davidson, 66 Ill. App. 542; Alien B. Wrisley Co, 
ve Mathieson Alkali Works, 107 Ill, App. 379; Benjamin on 
Sales (3rd Ede) pe Ole if an offer is not accepted within a 
reasonable time the person making the offer has the right to 
presume that it is rejected. MeGivern v. Parkhill, 195 Ill. 
Appe 344, There is no evidence that this order was ever 
approved by a duly authorized executive officer of appellant. 
There is some evidence tending to show that it was approved 
by D. F,. Kahn, but there is no @¢vidence that he was a duly 
authorized @xecutive officer of appellant. fhe evidence shows 
that the supposed approval was made by drewing a line across 
the order indicating that it had been accepted by appellant, 
but there is no evidence even tending to show who drew the 
line across the order, or when it was drawne® 


Murray does not deny the statement of Brown that the price 
of $768,86 to be paid for the Dodge car was changed by Murray, end 
the price increased to $776.69, after the order was signed, and 
that when Brown's attention was called to this fac& he declined to 
accept the csr st the increased orice, Plsintiff's right to recover 
is based entirely upon the theory that there was an offer by Brown 
and an acceptance by plaintiff, and that the sssignment of the 
certificate of ownership of the DeSoto, conveyed title to the car 
to the plaintiff. 

In El Reno Grocery Jo. v. Stocking, 293 Ill, 494, the 
grocery company brought suit against the defendant to recover damages 
for an alleged breach by defendant of a contract for the purchase 
of certain canned corn. The action in that case was based upon a 
written offer made by the defendant to purchase the corn and an 


acceptance by the plaintiff, The offer provided that the shipment 
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5 
should be made by a certain date. The date of shipment was changed 
by plaintiff, and in holding, thet because of that fact, the plain- 
tiff could not recover, the Supreme Court ssid: 

"In order to have the acceptance of an offer binding such 


acceptance must conform exactly to the offer, and if it 
contains new conditions there is no contract. Scott ve 


Sa te at ret Pee Fidelity Fire Ins, Coe, 

In view of all the f-cts and circumstances in this case, 
we conclude that the assignment of the certificate of title to the 
plaintiff here by Brown conveyed no title, in the DeSote car, to 
the plaintiff. It was made without any consideration, whatever. 
Therefore, the judgment of the Municipal Court is affirmed, 
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(Plaintiff) Appellee, 
Ve CIRCUIT COURT 


ANTONI BALCZENIUK, et al., 
COOK COUNTY. 
On Appeal of ANTONI BALCZENIUK, and 
RACHELA BALCZENIUK, his wife, Re 


>) Bh | i 
(Defendants) Appellants. we 4 As VD Le 


MR. JUSTICE HALL DELIVERED THE OPINION OF THE COURT. 

This is an appesl from a deeree of sale entered in a 
foreclosure proceeding, brought by Hedwig Kristensen, in the Circuit 
Court of Cook County on January 17th, 1936. The decree waseentered 
on the report of © Master, to which no objections or exceptions were 
taken, After certsin formal findings as to the appearances of the 
parties, the decree appealed from, which recites all the materisl 
facts as found by the court, proceeds substantially as follows: 


"and this cause having been brought on to be heard upon 
the Amended Complaint taken as confessed by Antoni Salezeniuk 
and Rachels Balczeniuk, his wife, and John T. Murray, Successor 
in Trust. And on the answers of the defendants, August Molter 
and A. Lapinski, and upon the plaintiff's replications to 
said answers, and upon the proofs and exhibits herein, «and 
the Report of Benjamin 5. Adamowski, s Master in Shancery of 
this Court, made in pursuance of an order of reference here- 
tofore entered herein, and it appesring that all the parties 
are properly before the Court, and that the Court has juris- 
diction of the subject matter, and of the parties hereto, it 
is ordered and sdjudged by the Court that said report be and 
the same is hereby approved and confirmed, no objections or 
exceptions having been filed thereto." 


The master found, es stated by the court in its decree; 


"That on August 25, 1923, Theodor Kollner and Henrietta 
Koliner, his wife, were indebted in the sum of 8,500, That 
in order to evidence their said indebtedness end to secure 
the payment thereof the ssid Theodor Koliner and Henrietta 
Koliner, made, executed and delivered their three principal 

romissory notes, designated 'A', 'Bl, and 'C!, Note 'A' for 
1,000.00, Note 'B! for $1,500.00, and Note 'C! for $6,000.00, 
all ssid notes payable to the order of themselves, bearing 
date, August 25, 1923, payable five years after date, with 
interest at 6% per annum, payable semi-annually, which said 
interest was evidenced by interest notes or coupons attached 
to each of said principal notes, ten for $30.90 each, 10 

for $45.00 each, and 10 for §180,00 each, All said notes were 
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gecured to be paid by a Trust Deed that was recorded in 
the Office of the Recorder of Deeds of Cook County, 
Illinois, as Doc, #8109493, That when said principal 
notes became due August 25, 1928, payment thereof was 
extended by agreement of the owners of the real estate 
described in said Trust Deed and the owners of said notes, 
and by subsequent extension agreements each of said principal 
notes was extended to become due and payable August 25, 1936, 
That the defendants, August Molter and A, Lapinski, have 
filed their answers herein submitting to the qussectesiee of 
this court and asking thot the Notes 'a! and 'B! owned by 
them respectively, be foreclosed herein end thet the amount 
due on said notes to said defendants be ascertained by the 
court in this proceeding, That all interest notes vertain= 
ing to Notes 'aAl, 'B! and "CO! thet became due and payable 
prior to February 25, 1934, were paid when due, were so 
marked and delivered up, Theat the interest due and psysble 
on each of ssid Notes 'At, 'B!' and 'G! on February 25, 1934, 
was not paid and said interest notes and sll subsequent 
interest notes pertaining to said notes 'Af, 'B! and 'C! re- 
main unpaid and in the hands and possession of the plaintiff 
as to those interest notes pertaining to Note 'C', in the 
hands of August Molter those pertaining to Note 'Af, and 
in the hands of A. Lapinski those pertaining to Note 'B!, 

"That the plaintiff, Hedwig Kristensen, and the defend=- 
ants, August Molter and “. Lapinski, have snd are entitled 
to equal and coordinate liens on the real estste described 
in the Amended Complaint by virtue of the lien of the Trust 
Deed foreclosed herein which was recorded in the Office of 
the Recorder of Deeds of Cook County, Iilinois, as Doos 
#81094936 

"And the court being fuliy advised in the premises, 
doth find that all the material allegations in said Amended 
Oomplaint are true and sre proved, That there is due to 
the plaintiff, Hedwig Kristensen, as the owner of Note '9o!, 
the sum of 96,930,74, and interest thereon at the lawful rete 
from the 3rd day of January, 1936, the date of said Master's 
Report, Also the sum of $700.00, also found due by said 
report as 2 reasonable sitorney's fee, and the further sum 
of $11.00 for 2 reasonable stenographic fee under the pro- 
visions of the instruments sued one 

"That there is due the defendant, August Molter, as the 
owner of Note 'A®, the sum of £1,155.13, principal and interest, 
rece interest thereon at the lawful rate from January 3rd, 
19366 

"That there is due the defendant, A. Lapinski, 2s the 
owner of Note 'B!, the sum of $1,732,70, principal and 
interest, with interest thereon at the lawful rate from 
January 3rd, 1936," 


Based upon the Master's report, the decree then proceeds 


as follows; 


"It is, therefore, ordered, adjudged and decreed that if 
the defendants, Antoni Balezeniuk and Rechela Balezeniuk, his 
wife, or some of the defendants, do not pay within three days 
from this date, to the plaintiff, Hedwig Kristensen, as the 
owner of Note '6!, the sum of 6,930.74, with interest thereon 
at the lawful rate from January 3rd, 1936, until paid, and 
the costs of this suit, (including the said attorney's fees, 
stenographer's fees, and the Master's fees on the reference 
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herein, which are hereby taxed at the sum of 7101.65, 

and to the defendant 4ugust Molter, as the owner of Note 

‘at, the sum of $1,155.13, principal and interest, with 
interest thereon at the lawful rate from January 3rd, 

1936, and to the defendant A, Lapinski, as the owner of 

Note 'B', the sum of $1,732.70, principal and interest, 

with interest thereon at the lawful rate from January 3rd, 
1936, the premises described in said Amended Oomplaint and 

the Master's Report, [description of the real estate involved] 
situated in the City of Chicage, County of Yook and State of 
Illinois, (together with all buildings and improvements 
thereon, and tenements, hereditaments and appurtenances thereto 
belonging), or so much thereof as may be sufficient to 

realize the amount due the plaintiff, Hedwig Kristensen, 
principal and interest and also the costs of this suit, in- 
Cluding attorney's fees and other fees as aforessid, disburse—- 
ments and commissions, and the defendants, August Molter and 
Ae Lapinski, principal and interest, and which may be sold 
separately without material injury to the parties interested, 
be sold at public auction, for cash, to the highest and best 
bidder, at the judicial salesrooms of the Soard of Appeals, 
Room 337 Oounty Building, in the City of Chicago, County of 
Cook and State of Illinois. (Then foliows the order for pub-—- 
licstion of notice of the sale} 

"Out of the proceeds of sale he shall retain his fees, 
disbursements and commissions, and see thet all unpaid costs 
are paid to the persons entitled to receive the game. He 
shall then pay to the plaintiff, Hedwig Kristensen, sand the 
defendants, August M@lter and 4, Lapinski, or to their 
respective attorneys of record, the «mount due them respective= 
ly umer this decree, with interest as aforesaid, and all 
taxable costs advanced by said parties, if the remainder of 
proceeds be sufficient; if not sufficient, he shall apply 
such remainder in satisfaction of said amounts due, as far 
as it will reach, paying to each of said parties her or his 
proportionate share of such remainder, and report the deficiency 
remaining unpaid to each, If there be no surplus he shall 
bring it into court to abide an further order herein, 

"It is further decreed herein thot in case of a deficiency 
of proceeds from said sale the Receiver heretofore 2ppointed 
herein shall continue as Receiver until the further order of 
this courts 

"After the coming in and confirmation of the Master's 
Report of sale, in oase any deficiency is shown in the amount 
due the plaintiff and the defendants, August Molter and A, 
Lapinski, they shall be entitled to execution against the 
defendants, Antoni Balezeniuk and Rachela Ualezeniuk, his wife, 
who are personally liable therefor." (Then follows a 
recitation to the effect that if the property being foreclosed 
is not redeemed, a deed shall issue, ) 


It is not claimed by defendants but that, by the terms of 
the trust deed and the extension agreement, defendants are in default 
on all the notes, and that the owners of the notes, therefore, have 
the right to foreclose, Defendants! contention is that the plaintiff 


in the bill of complaint is without authority to sccelerate the 
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majority of the entire mortgege indebtedness upon default in the 
payment of the interest of the note held by her, and to foreclose 
such entire amount when other notes secured by the trust deed are 
owned by other persons, not complainants in the original bill. 
From the report of the Master and the decree of the court, it appears 
very clearly that the owners of the three notes for which the 
property sought to be foreclosed wes pledged ag security, by various 
pleadings, became parties to the foreclosure suit, We are of the 
opinion that that proceeding sdopted by the court was in strict 
conformity with Sections 151, 152 and 153 of Chapter 110, Illinois 
State Bar Statse 1935, which provide that all proper parties, plain- 
tiff and defendant, may be brought into = proceeding, As a result 
of the procedure in this case, the entire subject mtter was proper=- 
ly before, and all the parties were, within the jurisdiction of the 
court. The report of the Mester finds as does the decree of the court, 
that the defendants were in default. In view of the fact that no 
objections or exceptions were taken to the Master's Report, we must 
proceed upon the theory that such report is conclusive of 211 
questions covered by it. 
In Cheltenham Improvement Co, v. Whitehesd, 128 Ill. 279, 
the Supreme Court ssid; 
"The cause was referred to the master in chancery to 

take the proofs and report to the court. The evidence wes 

taken and a report filed, but no exception was taken to the 

report of the master in regsrd to tax liens and payment of 

tax liens, either before the master or in the circuit court. 

If, in the opinion of the plaintiff in error, the evidence 

offered before the master was incompetent or insufficient 

to establish the claim he was required to file exceptions 

before the master, and, if overruled there, renew the excep— 

tions in the circuit court. Had this course been pursued, 

the objection now relied upon might properly be considered; 

but es no exception was taken before the master, or in the 

circuit court, plaintiff in error is precluded from making 

the objection here, The master's report must be held conclu- 


sive of all questions covered by it not excepted to. Penne 
v. Lamar Ins. Co., 73 Ill, 303." 


We are of the opinion that the contentions of the defend— 
dants are without merit, and the decree of the Circuit Court is, 


therefore, affirmed, AFFIRMED. 
DENIS E, SULLIVAN, P.J. AND HEBEL, J. CoNCcUR, 
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ANWA SOHNEIDER, APPEAL FROM rd 
Appellee, 
Ve CIRCUIT COURT 
SAMUEL MEYER and JULIA MEYER, COOK GOUNTYs. 


Appellants, PAS y i. A. ra l 5° 

MRe JUSTICE HALL DELIVERED THE OPINION OF THE COURT. 

Plaintiff recovered judgment 2geinst defendants in the 
Circuit Court of Cook Ooumty for the sum of °6,560,00, The action 
4s based upon a principal and a series of interest notes executed 
by the defendants, and payable to plaintiff, all of which, the 
pleadings sdmit, were past due and unpaid. The notes were secured 
by a mortgage on real estates 

In the answer filed by defendants, it is alleged that on 
Mareh Sth, 1935, plaintiff agreed with the defendants that the real 
estate mentioned should be sold for the best price obtsinable, and 
that the proceeds of any such ssle showld be given to plaintiff for 
and in complete psyment end satisfaction of the notes sued on, and 
further, that in the event said property could not be sold, that 
defendants would convey to plaintiff, or to any grantee she might 
direct, all their right, title and interest in and to the property 
described, and that in consideration for such conveyance, plaintiff 
agreed to cancel, setisfy and extinguish the notes gued upon; that 
immediately after such agreement was entered into, plaintiff and 
defendants, st plaintiff's request, proceeded to and did list the 
property for ssle, but that plaintiff snd defendants were unable to 
secure a satisfactory purchaser; thet defendants offered, and stiil 
are ready, able and willing to carry out the »foresaid agreement, 
and Wave slways been resdy, able and willing, in accordance with 
the agreement, to convey the real estate by deed to plaintiff, or 
to any grantee that plaintiff might direct, in full and complete 
satisfaction of the notes sued upon, but that plaintiff, in violation 


of her agreement, has failed and refused to direct the defendants to 
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2 
execute a deed, or accept the deed in accordance with ssid agreement, 
and refused to cancel, surrender and void the notes sued upon in 
violation of her agreement. In Gonclusion, defendants state that, 
because of such agreement, they are not indebted to the plaintiff. 
Upon motion of plaintiff, the answer was stricken, and the judgment 
hereinbefore mentioned, was entered. 

As near as we can determine from the statement of the case, 
which is extremely vague, defendants! position is thet the facts 
set forth in the answer smounted to an accord and sstisfaction, ie 
call attention to the fact that there is no statement in this enswer, 
to thes effect that a deed to the property was ever tendered to the 
plaintiff, Even though 211 the matters set forth in the answer are 
true still the agreement by plaintiff to do the things alleged, does 
not amount to an accord and satisfaction, 


In Simmons ve Glark, 56 Ill, 96, the Supreme Court said: 


"This is the case, then, of a promise without execution; 
and without an express agreement thet the promise itself 
should be a satisfaction; in such case there is no satisfaction 
of the original debt, The distinetion seems to be, thet if 
the promise be received in satisfaction, it is = good satis- 
faction; but if the performance, not the promise, is intended 
to operate in satisfaction, there shell be no sstisfaction 
without performance, Cumber v. Yane, Smith's Lead, Cas. 146, 
A mere agreement, unexecuted, to accept a smaller sum in dis- 
chatge of « larger, is not valid, and the giving of a negotiable 
promissory note of the debtor, for the smaller sum, on account 
of, and not in satisfaction of the prior debt, will make no 
difference, Id, 259, top paging, and see cases there cited. 
Where an accord is relied on, it must be executed; readi- 
ness to perform is not sufficient, nor is part werformance 
sufficient; an accord is always to be entirely executed and 
not executory in any part. 2 Parsons on Cont. 193; Russell v. 
Lytle, 6 Wend. 390; Hawley v. Foote, 19 id. 516," 


We are of the opinion that the defense set up by the 
answer is without merit, and that the court properly entered the 
order striking the answer and in entering judgment, The judgment is 
affirmed, 

AFFIRMED, 
DENIS E, SULLIVAN, P.J. AND HEBEL, J. CONCUR, 
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ARAM KASPAR, 


APPEAL FROM 
(Plaintiff) Appellant, 
A MUNICIPAL COURT 
Ve 
OF CHICAGO. 


ABSALOM ESHOO, also known as 
ABSALOM ESHOO DANIEL, 


289 1.A.616 
(Defendant) Appellee. ot ° 

MR. JUSTICE HALL DELIVERED THE OPINIGN OF THE cCouRT. 

On February 27th, 1935, judgment for §2,398,50 was entered 
by confession in the Municipal Court of Chicago on a judgment note 
given by defendant to plaintiff. On March 26th, 1935, a petition 
supported by affidavit, was made by defendant to vacate and set 
agide the judgment, to which petition an amendment was filed on 
March 28th, 1935, In the amended petition it is stated that Absalom 
Eshoo, @lso known as Absalom Ehsoo Daniel, the maker of the note, had 
a good defense to the action upon its merits; that on Mareh Zlst, 
1930, he borrowed the sum of °1,730.35 from the plaintiff, and as 
evidence of the indebtedness, executed the note in question, due 
and payable one year after its date, with interest at the rate of 
six per cent per annum; that subsequently plaintiff became indebted to 
the defendant in exeess of the face value of the note, together with 
any accrued interest thereon, and entered into an agreement with 
defendant that the indebtedness shown to he due plaintiff by the 
note was paid and fully satisfied by an agreement entered into between 
the parties; that at the time of the execution of this agreement, 
defendant requested the return of the note from the plaintiff, and 
was informed by plaintiff that the note had been destroyed or lost. 
The agreement referred to, entered into between the parties on 
March 3rd, 1933, was offered and received in evidence, and is as 
follows: 

"This Agreement Witnesseth:; That the partnership hereto=— 


fore existing between Aram Kaspar, Sahak Kambar and Absalom 
Eshoo be and the same is hereby dissolved by mutual agreement. 
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"It is further agreed thet an accounting has been had 
between all the parties and that there is no money due from 
any one of these parties to any one or more of the others. 

"It is further agreed th=t all accounts of receipts and 
expenditures, of profits and losses, between the parties 
hereto, as such partners and individually hnve been heretofore 
fully accounted for and settled, and sll of the parties «hereto 
hereby declare that they do by this instrument hereby release 
each other from all claims of every kind and character arising 
out of the said partnership, or individually, that they or 
either of them have had against each other from the beginning 
of the World until now: It being agreed thst this irs trument 
shall be and is 2 full 2nd complete release by each of said 
parties to the other parties hereto and each and every one of 
them. 

"“Witnéss our hands and seals at Chicago, Illinois, this 
Srd day of Maroh, A. D., 1933. 


Aram Kaspar Seal 
Sahak Kambar Seal 
Absalom Esheoo, Seal )* 


Upon the filing of this petition, an order was entered by the court 
on April Srd, 1935, directing thst the judgment be opened and that 
defendant be given lesve to appear and defend, that the judgment 
stand as security, and that execution be stayed until the further 
order of the court. After a hesring, judgment was entered against 
plaintiff for costs. From this judgment, this appeal is being 


prosecuted, 
Defendant testified to the effect that the parties to the 


agréement had a “building partnership" in a building located at 

1831 Balmoral Avenue, in the City of Chicago. Although defendant's 
testimony as to the relations between himself, plaintiff and Kambar, 
is somewhat confusing, we conclude from it that the parties to this 
agreement owned the building referred to,as partners, He testified 
that at the time he and the others, entered into the partnership, 
defendant executed the note in question, and thet at that time there 
were two mortgages on the premises; that defendant made payments on 
a second mortgage on the property at the rate of $50,00 per month, 
and thet the first mortgage amounted to #6,500.00; that after 
defendant had made payments on the second mortgege for three years, 


the partners concluded that they could not carry the property any 
longer and decided to give it up, and thot they then deeded it to 


the first mortgagee, and that they then decided thet they would 
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regard the whole matter at en end. He testified that it was at this 


time the agreement referred to was entered into. Defendant further 
testified that "we", presumably meaning the three partners, made a 
deed to the first mortgagee for a consideration of °600.00, paid to 
the partners, which sum was split between them in ecusal parts. He 
also testified that when the partnership was entered into, Kambar put 
up $500.00, plaintiff $1,000.00, and that defendant cave the note 


upon which this action is predicatede 
Kambar, the other partner, testified on behslf of plaintiff 


to the effect that the three partners purchased the resl estste here- 
inbefore referred to for $15,506.00, and opersted the building 
together until 1933, when he signed the agreement entered into be- 
tween the three parties on the date shown by the instrument, and that 
he received no consideration from defendant st the time the document 
was signed, This witness also testified that he made certain pay- 


ments on the second mortgage indebtedness, 


Kaspar, the plaintiff, testified thet there never wes an 
accounting between the parties; that defendant never asked for his 


note, and that he never told the defendant the note wes losts 

Plaintiff insists that his signature to the agreement ras 
obtained by fraud, and, therefore, is not binding. The record in- 
dicates that all the parties to this transaction were literate, that 
they could each read and wxita /and no evidence was produced to in- 
dicate that the signature of either was obtained by fraud, Except 
for plaintiff's statement, there is nothing to show that each hed not 
made a full accounting with the others, The contract itself indicates 
that this is true. From the language of the agreement, it appears 
that it was to amount to a fuli settlement of any and all the then 
pending matters between the parties, and a full release of any claim 
which each might have against the other. 


The judgment is affirmed, 
AFFIRMED. 


DENIS E. SULLIVAN, P.J. AND HEBEL, J. CONCUR, 
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THE NATIONAL BANK OF THE REPUBLIC 


OF CHICAGO, a corporation, APPEAL FROM 
Appellee, 
CIRCUIT COURT 
Ve 
KASPAR AMERICAN STATE BANK, 2 COOK COUNTY. 


corporation, 


a 2 
Appellanta ka tL pis O ] Oo 


MR. JUSTICE HALL DELIVERED THE OPINION OF THE COURT. 

This is an appeal from 2 judgment in favor of the Netional 
Bank of the Republic of Chicago, a corporstion, against the Kaspar 
American State Bank, for the sum of °3,660.00, entered on December 
ith, 1935. The trial was before a jury, which returned a verdict 
for the amount of the judgment appealed from, 

The action is based upon the charge that the defendant benk 
received from the plaintiff bank and the Standard frust & Savings 
Bank the proceeds of 2 series of forged checks, —- 142 in number, 
Sixty of the checks were drawn against the Standard Trust é Sevings 
Bank, and eighty-two against the plaintiff bank. The checks drawn 
against the Standard Trust é Savings Bank were of verious dates 
between July lst, 1927, and December 31st, 1927, and those drawn 
against the plaintiff bank were of vsrious dates between January Ist, 
1928, and June ist, 1928. It is not disputed but that the proceeds 
of these checks were paid to the defendant bonk, On Jonuary 2nd, 
1928, the Standard Trust & Savings Bank consolideted with the plain- 
tiff bank, and assigned, transferred and conveyed to the pleintiff 
bank e1l right, title and interest in and to the sums of money claimed 
to be owed by reason of the oforessid matters, and the right of action 
to recover upon the checks, The checks were all payroll checks of 
the Burton—Dixie Corporation, and were drawn by an employee of that 
corporation, It is claimed thst the endorsement of the name of a 
payee upon each of these checks was forged thereon by one Stanley 


Stenkovitch, the foreman of the Burton-Dixie Corporation, The 
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evidence as to the forged endorsements on the checks is substantially 
as follows: The employees to whom these checks were issued and whose 
names it is charged were forged thereon, were eighteen in numbere 

Five of the eighteen payees of the cheeks, testified that the endorse— 
ments on these checks, were not theirs, end that they had not 
authorized anyone to endorse their names thereon. This testimony 
involved thirty-seven of the checks, It is in evidence that every 
reasonable effort was made to locate the payee of the remaining 
checks, but that they could not be found. 

Arch H. Hafferkamp, employed by the Surton—Dixie Corporstion 
as an accountant, was shown what was purported to be the genuine 
signature of Stanley Stenkovitch, He testified that the decuments 
submitted to him were in the hendwriting of Stenkovitch, This witness 
also identified the signature of Ira %, Spackey, Auditor of the 
Burton—Dixie Corporation, and the signer of the checks, 2s the genuine 
signatur® of Spackey, He also testified that he was in cherge of 
the issuance of 2ll psyroll checks during ali the time involved here. 
Exhibits containing the genuine signature of Stenkovitch were offered 
and received in evidence, After exsmining the handwriting of 
Stenkovitch and the endorsements on the backs of sll the checks, 
alleged to have been forgeries, Hafferkamp testified that the hand=- 
writing of these endorsements was the same es the handwriting on the 
decuments containing what the record indicates is amitted to be the 
genuine signature and handwriting of Stenkoviteh, Hafferkamp further 
testified that all the payroll checks issued by the Burton—Dixie 
Corporation at the end of each week by the accounting department of 
this institution were given to Stenkovitch for distribution among the 
employees in the vsrious departments. A handwriting expert also 
testified that the endorsements on the checks were made by Stenkovitche 

It is in evidence, and not disputed, that in addition to 


the endorsement of the payee on each of these checks, each of them 
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was endorsed by one Mike Zupan; thst the checks were then deposited 
with the defendant benk, and thet they were paid to the defendant 
bank through the Chicago clearing house. No effort was made, and no 
testimony was offered by defendants to refute the sbove evidence, 
The checks referred to were 211 offered and received in evidence. 
Vefendant insists that the judgment should be reversed 
for the reason thet the defendant bank received no notice of the 
alleged forgeries, nor any demand for osyment of the amount collected 
on these checks, until this proceeding wis commenced on Octeber 8th, 
1932, and we find nothing in the record to indicate that this is not 


truee 
In Continental National Bank of Qhicago ve Metropolitan 


Netional Bank of Chicago, 107 Ills App. 455, it apvoears that on 
February 7th, 1894, the First National Bank of St. Paul, drew and 
delivered a draft for $33,00 to one Harper, peyable to his order, 

and directed to the Continental Sank of Chicago, Prior to February 
9th, 1894, the draft was raised to ©3,300,00, and was presented to 
the Continental Bank of Chiéage for certification and acceptances 

It was accepted, and %3,300.00 was charged upon its books to the 
First National Bank of St. Peul after the check had been certified, 
Thereafter, on or about February Sth, 1894, the check was deposited 
by Harper with the American Trust & Ssvings Sank of Chicago and 
credited to his account in good faith, so far as that bank was 
concerned, and Harper drew against his current credit account with 
the last bank, which credit account included the rsised check. About 
February 10th, following, the American Trust & Savings Bank, after 
having credited the 53,300,600 to Harper's account, deposited the 
draft with the Metropolitan National Sank of Chieago, and this letter 
bank gave the American Trust & Savings Sank credit for the °%3,300,00, 
and on the same day sent the draft through the clearing house, where 


on February 10th, it was paid by the Continental Hank of Chicago to 


the Metropolitan Nstional Bank of Chicago. On November 29th, 1898 
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the Oontinental Bank of Chicago made a demand on the Metropolitan 
National Bamk of Chicago for the repayment of the draft, which demand 
was refused, and suit was begun by the Oontinentsl Bank of Chicago 
against the Metropolitan National Bank of Chicago on November 20th, 
1898, to recover the difference between the amount for which the 
draft was originally drawn, and the amount to which it wes reised, 

as for money paid through mistake by the Continentsl Senk of Chicago 
to the Metropolitan National Bank of Ghicsago, In holding that no 
recovery could be had, this court ssids 


“We have before us the two questions: (1) Should sppellant 
have notified appellee that the draft had been raised at once 
upon hearing of the fraud, instead of waiting nesrly five years 
before notifying appellee? (8) Should appellant heave returned 
or offered to return to appellee the raised check? 

In First Notional Bank v. Kicker, 71 Ili. 439, it is said; 

‘In very many of the cases where it has been held the 
drawee cannot recover back money inadvertently paid on 4 forged 
bill or check, that one element of defense was in not giving 
prompt notice to the payee or holder, the instrument was a forgery. 
The tendency of «211 modern decisions seems to be that, where 
there has been an unressonable delay in discovering the forgery 
and giving not&ee, it will in every instance ber 2» recovery by 
the payor.! 

In that csse notice thet the check #2s 2 forgery was given 
within a few hours after psyment wes mede, In Schroeder v. Harvey, 
75 Ill. 638, the court say: 

"In Simng v. Clarke, 11 Ill, 137, it was held by this court 
that in case of 2 counterfeit bill, the party receiving it must 
return it within a reasonable time after it is discovered to be 
spurious or he loses his recourse upon the person from whom he 
received it, and that what shell be considered a reasonable 
time must necessarily depend upon the situation of the parties 
and the facts and circumstances of the particular case,! 

The same principle is declsred in Magee v. Carmack, 13 Ill, 
289; Union National Bank v. Baldenwick, 45 Ili. 376. ‘the mle 
laid down in this state is, thst reasonable diligence is required 
in giving notice of forgery after its discovery, 

What is reasonable diligence in giving notice is usually 
a question of fret under the ciroumstances of each particular 
case, The books »bound in cases where, under the particular 
facts, periods of omission to give notice from one week to six 
months were considered such negligence 2s to preclude recovery 
of money paid out on forged paper or raised drafts. fhe Sank 
of St. Albans v. F. & My Bank, 10 Vt. 141; 3% Randolph on Com, 
Paper, sec. 1740, and authorities cited in 2 note, 

In the case at bar, appellant and appellee at the time of 
the transactions in question, were both well known banking houses 
in the city of Chicago. While ordinarily money paid on s raised 
draft by mistake may be recovered back, still if either party 
has been guilty of negligence or carelessness by which the other 
has been injured, the negligent party must bear the loss. This 
dectrine is clear and is sustained by authoritye 
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"Was the delay of appellant in notifying appellee of 
forgery unreasonable and did it result in injury or loss to 
appellee? In Leather lifts. Bank v. Morgan, 117 U. S. 96, 

Mr. Justice Harlan, speaking for the court, said: 

'If the depositor was guilty of negligence in not discover= 
ing end giving notice of the fraud of his clerk, then the bank 
is thereby prejudiced because it was prevented from taking 
steps by the arrest of the criminal, or by an attachment of 
his property or other form of proceeding to compel restitution. 
it is not necessary that it should be made to appear by evidence 
that benefit would certainly have accrued to the bank from an 
attempt to secure payment from the criminal. Whether the 
depositor is to be held es having retified what his clerk did 
or to have adopted the checks paid by the bank and charged to 
him, csnnot be made in this action to depend upon 3 esiculstion 
whéther the criminal had «t the time the forgeries were committed, 
or subsequently, property sufficient to meet the demands of the 
bank. As the right to seek and compel restoration and payment 
from the person committing the forgeries, wes in itself a 
valuable one, it is sufficient if it appears that the bank by 
reason of the negligence of the depositors, was prevented from 
promptly, and, it may be effectively, exercising it.!" 


We have quoted quite extensively from the cease of Continental 


National Bank v. | 


cases there cited, for the reason that the law applying to the 





instant case is there collected, 2nd is directly in point. Ye are 
of the opinion that the delay for = period of four years in notify- 
ing the defendant bank of the forgeries, defests plaintiff's right 


% 


to recover, See also Schroeder v, Harvey, 75 Ill. 638; Magee v,. 
Carmack, 13 Ill, 289; Union National Bank v. Saldenwick, 45 Ill. 376, 
The judgment is reversed and judgment is entered here 
against plaintiff for costss 
REVERSED AND JUDGMENT ENTERED HERE FOR COSTS. 


DENIS E. SULLIVAN, P.J. AND HEBEL, J. CONCUR, 
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J. HARRY GREEN, APPEAL FROM a ; 
(Plaintiff) Appellee, 
MUNICIPAL COURT 
Ve 


JAMES STEWART CORPORATION, a OF CHICAGO. 
corporation, 


(Defendant) Appellants Pd & y i A. 6 1 6 


MR. JUSTICE HEBEL DELIVERED THE OPINION OF THE COURT. 

This was an action filed in the Municipsl Court of 
Chicago to recover commissions alleged to be due the plsintiff 
under = contract of employment as an insurance broker. The cause 
was tried before a six man jury and resulted in a verdict and judg- 
ment for the plaintiff of $6,060.24, from which the defendant appesis. 

The plaintiff is an insurance broker connected with the 
Chicago Branch of the Standard Accident Insurance Company, of 
Detroit, Michigan. The Chicago office is located at 175 lest Jackson 
Boulevard, Plaintiff has office space with the Insurance Company 
and as compensation receives commissions on insurance business pass- 
ing through his hands for this company. 

In January,1934, the defendant, James Stewart Corporation, 
contemplated submitting 2 bid to the United States Government for 
the construction of Lock 12, on the Mississippi River, On Janusry 
16, 1934, H. G. Onsted, vice president of the defendant company, 
telephoned the Chicago office of the Standard Accident Insurance 
Company, talked with Maurice J. Scheemaecker, Manager of its Bond 
Department, and inouired whether the Standerd Accident Insurance 
Company could furnish a bond for the defendant in connection with 
the contemplated Mississippi Hiver job. Mr. Scheemnecker told 
Onsted that he "would try to get somebody over there right away," 
and then “went back to the Broker's Department and looked around 


for somebody who was competent to handle it, and talked to MreGreen." 
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A short time after, pursuant to this conversation with Scheemsaecker, 
plaintiff presented himself at plaintiff's office snd saw Mr. Onsted. 
They had never met before, and had never had any business or 
other deslings with each other. The plaintiff arrived at defendant's 
office and introduced himself to Onsted and stated he understood 
the defendant wes in the market for 2 bond to bid on Lock 12 on the 
Mississippi River, to which Onsted replied in the affirmative, saying 
that he had called the Standard Accident Insurance Company, because 
it had bonded the defendant company in quite a large sum on a 
previous occasion. Plaintiff testified that upon introducing himself 
he gave Onsted a business card, which bore the legend, "J. Harry 
Green & Co», Insurance Brokers, 175 West Jackson Boulevard, Chicago" 
with "J. Harry Green" in the lower left-hand corner, and that he told 
Onsted that he was an insurance broker specislizing in bid bonds, 
and understood contractor's problems, because he was "raised in the 
building business prior to becoming an insurance broker," Onsted 
testified that he did not recall plaintiff's handing him his card, 
though he might have done so, and testified further thst plaintiff 
did not say anything to him about being an insurance and bond broker, 
After some discussion regarding the nature of the proposed 
job, plaintiff left the defendant's office,discussed the matter with 
the officials of the Standard Accident Insurance Company, and called 
again at defendant's office the next day, at which time he and Onsted 
discussed the financial condition of the defendant corporations, Onsted 
produced the figures for plaintiff and at plaintiff's reouest that 
evening prepared and mailed a financiel statement to the home office 
of the Standard Accident Insurance Company, at Detroit, Michigan, 
A copy of this statement, defendant's Exhibit 1, was offered in 
evidence by defendant, but was excluded by the court, 
Plaintiff testified that he asked that this information be 


sent to Detroit, so that Scheemsaecker could take it up with the home 
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office, in the morning, and thst was the extent of his first conver= 
sation concerning defendant's financial standing, After the plain- 
tiff received word from the Standard Accident Insurance Compsny he 
went back to defendant's office and told Mr, Onsted that "we would 
have to bolster up their financial condition," He testified that 
in the course of this conversstion, Onsted told him that defendant 
had an open line of credit st the Continental Bank for a sufficient 
amount of money to carry on the entire project; that plaintiff 
replied, "that was fine, as far as carrying on the project was 
coneerned, but it didn't furnish the cash necessary to underwrite 
the bond and would not assist us in getting the necessary reinsurance 
which the companies have to have to execute a bond that size, end 
that he would have to have additional capital some place;" and that 
Onsted then said he could get %100,000 from the parent company in 
New York. Onsted testified plsintiff explained to him that it was 
customary on bonds of this kind to have liquid assets of approximately 
15% of the contract; that defendant's liquid assets were short of 
the required amount by approximately #7100,000; that plaintiff asked 
him where defendant would get additional money to carry on the work, 
if it required it, and that he told plaintiff he could arrange to 
borrow ite He further testified: 
"The time was growing short until we had to put in the 

bid and I hed to leave the city so I told Mr. Green that if 

he wes not able to get that bond, we would have to look else— 

where for it, that I would have to have my bidder's bond by 


Saturday, because I was leaving town to visit the site and 
complete the estimating and putting in the bid," 


Shortly after January 20, 1934, the plaintiff arrived at 
defendant's office with a bid bond in his pocket in the penal sum of 
$150,000 executed by the Standerd Accident Insurance Company, and a 
printed form of application, and a deaft of a letter to be written 
by the defendant to the Standard Accident Insurance Company. The 
plaintiff testified that the application form had been filled in and 


prepared for defendant's signature by the Standard Accident Insurance 


& 
mrgyaoe terit sid to tnsixs sdt asw tsdt bas ,enierom ofv ai ,S02TTo 
etielo eft ratté .entbnete Istonent? e'teebaeteb aniateonoo foites 
ei yosomeD eenetvenl Inmeiioos basbaste odt mott Beow beviooer Bris 
bivew owt tedt batesO .1¥ bfot bur eoitto eatinsbnotabh of Méed vaen 
doit beitttess oH "“.setsthaoo Ictoaentt tie? qu teteLlod oF -eved 
tasbaoteb tert mid biot HbetenO .cofdiserevacos eint To seauoo oF at 
tasieftive « tot Maes Istaertiqod edt ts tibsxo to anil meco ae Bed 
tiitntisic tedt ptoetora ssitns sft no vires of yenest to tavoms 
asw testers edt ao gniyrrse es tet as ,entt esw teie® . bekiqer 
eticevabas of yrreeesoen deco end datarut t'abib vi tud ,Senteonos 
esonessenisr yrsesssen ont unities mi es teieer ten Blow bue buod edt 
bas ,28ia tent Dood » styoex® oF Ssved od evned esinasamoo edt doidw 
tenit bas “:90rle smoe (adicso Ismoisibbe eved ot oved Binow ed teat 
gi yascmeo fnetec oft mort OD0.00Lf2 tes blues of bise aedt Setand 
ese gi taddt mis ot bexisiqxe Tiftniasls beititesd betas .treY well 
ylstemixorids to atscas binnil syvsd o¢ brid elds te sbrod ae Yramodeyo 
to deode stew eteser bivpil attaabasteb add qiostéines oft To REL 
bewes Mitantseiac tedt ;000,O0L@ yLotemiaxorggs YW tavems EBetinupet edt 
roe edt co yttse ot yenom Ismoitibbr jeg biyow ¢ackasteb etedw mid 
of egaerrs biuoo ed thitmielq Blot od dedd bas ti Betiupet ti %2 
sbeitizess seddiut sh sei werted 
edt ai tea ot bad ow Litay ttosdme gaiwoty ase omit oat 

ei tead¢ meer wt blod I oe ytio edt evsel of bad I bas Sid 

~9¢l dool ot eved biveow ew ,bnod tatit tex of sides ton esw od 

yi baod alrebbid wi eved ot oven Sivow I dads ,%t tot oredw 


bas Stte out tieiv ot mwot smtvsel sew I oescosd .yeiuuted 
4 bid edt at gnittuq bas gnitemites elt eteiqmos 


te bevitts tritaisiq edt ,seeL ,0& yrauast rsfts yitrorde 
to mye Laneg edd mi tesisoq eid ai baod bid 5 diiw soitte e'éaebmsteb 
e bas ,ysqmod sonsivent dmebiooda brebasté edt yd be¢yooxe 000, 08L8 
nettitw ed ot tetvel s to stash s bas woitseilags ba wxek bedntsg 
eat syasqmoS sonsiventl tasbloos brehasde ent of tanbasteb edt ye 
bas nt ‘Seiiit geed bad mrot noltsotlaqe edt teds beitttesd titadela 


Sere 


eonstuenl taebiooA bisbasts odd yd ottempte e'taabeoteb rot bersqerq 


4 

Company, and given to him to obtain its execution, and that this 
draft of the letter to be written to the Standard Accident Insurance 
Company by the defendant had been prepared under his direction in 
the office of the insurance company. The apclication as well as 

the letter to be written to the Insurance Company in the form indi- 
cated, was signed by Onsted, one of the officers of the defendant 
comparation, and thereupon the plaintiff delivered the executed bid 
bond to him. The letter which was to be written in the form desired 
by the Insurance Jompsany followed the form delivered to the defend- 


ant, and is as follows; 
"January 20th, 1934 
Standard Accident Insurance Company 
175 We Jackson Boulevard 
Chicago, Illinois 


Gentlemen; —- 
RE; Construction of Lock Number 132, 
Mississippi River, at Bellevue, 
Iowas 


We attach an application for 4 bid Bend in connection 
with the above projects 
Please execute this Bid Bond in the amount of $150,000.00, 
it being our understanding that at this time you have not 
secured the necessary reinsurance and/or co-surety to enable 
you to execute the final bond. In the event that we are the 
successful bidder for this contract you are not obligated to 
Sign the final bond unless the necessary reinsurance or co- 
surety is secured, and we will render any assistance necessary 
to enable you to secure the necessary reinsurance or co-surety. 
Yours very truly, 
James Stewart Corporation 
By He Gea Onsted 
Vice President." 


Immediately after this last conference between the defend—- 
an@é and Onsted, the latter went to Hock Island, Illinois to visit 
the site and put in = bid on the jobs ‘While the contract was not 
awarded at once, he was advised that defendant had made the low bid, 
of $1,346,720.00, 

Zand would be notified officially later, and returned to Chicago 
where he again saw plaintiff at defendant's office on the following 
Wednesday morning, January 24, 1934, Onsted told plaintiff that if 
he was going to get the permanent bond, he would have to hurry, 


because it would have to accompany the contract, which would have 


to be signed in ten days, Plaintiff said that he would bring the 
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manager of the Standard ‘ccident Insurance Company over on the 
following morning. Plaintiff and Maurice J, Scheemaecker, of this 
Insurance Company called at the defendant's office and conferred 
with Onsted regerding the permanent bond. The conversation was 
principally between Scheemazecker and Cnsted, although the plaintiff 
was present. The conversation was regarding the financisl set-up 
of the defendsnt company, and at that time there was 2 discussion 
as to the best method of putting in $100,000 in the James Stewart 
Corporations 

It appesrs from this meeting that Secheemaecker pointed 
out that the money that was to be put into the corporstion would 
either h=ve to be contributed in the form of a contribution to 
surplus or additional capital stock or in the form of 2 loan with 
the lender subordinating its right to collect it until all the bills 
were paid, thst is to say, that the $100,000 would stay there during 
the entire time that the contract bond was in force, 

On the morning following this conversstion, plaintiff 
again called at the defendant's office, and while he was there 
Onsted discussed this bond with A. M Stewart in New York, over 
the long distance teBephone, 

Following Onsted's talk with Mr. Stewart of New York, he 
advised lr, Green that Mr. Stewart wovld not agree to go on the 
bond as indemnity, which had been one of the requirements, and that 
if they were not able to furnish that bond, Mr. Stewart would heve 
to arrange to get the bond. As a result, the bond was not furnished 
and the defendant company arranged for a bond elsewhere, 

The plsintiff contends that the question of the plaintiff's 
right to recover upon a contract of employment is one of fact, and 
this fact having been determined in favor of the plaintiff by the 
verdict of the jury and the judgment of the court, it is sufficient 
to justify the affirmance of the judgment by this court. This is 
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generally true when there is evidence before the jury to support 
the plaintiff's clain thet a contract exists. 

This court in order to determine if there is evidence of 
a contract will examine the record and endeavor to ascertsrin if there 
is any evidence to support plaintiff's claim of employment as a 
broker to negotiate for the defendant with the Insurance Company 
for an indemnity bond for the purpose desired by the defendant, and 
unless there is evidence of the existence of a contract, it is the 
duty of the court to reverse the judgment, notwithstanding the 
verdict of the jury. 

It does not appear to be plaintiff's contention thet he 
seeks to recover upon an express contract, but from what we gather 
from his argument there was sn implied undertaking by the defendant 
to pay for plaintiff's services rendered as 2 broker in the negotis= 
tion for the issuance of the bond desired by the defendant. There 
is no evidence, as far as we have been able to find in the record, 
that the question of the employment of the defendant as = broker 
was discussed with the plaintiff, 

In the instant case, the rule apolicable to the question 
is stated in The People v. Dummer, 274 Ill. 637, ss follows: 

"A contract is an agreement between competent parties, 

upon a consideration sufficient in law, to do or not to de 

a particular thing. (2 Blackstone's Com. 442; 2 Kent's 

Com, 449; 1 Parsons on Contracts, sec. 1,) It may be express 
where the terms of the agreement sre declared by the parties 
in writing or verbally at the time it is entered into, and, 

of course, there is no express promise by a property owner 
involved in a levy of taxes upon his property and none was 
Claimed in this cases A contract may be implied where an 
agreement in fact is presumed from the acts of the parties, 
and this is the proper meaning of an implied contract. An 
illustration of such a contract is where one performs 

services for another under circumstances showing that they were 
not intended to be gratuitous and the services are accepted, 

* * * The only difference between an express contract and 

an implied contract in the proper sense is, that in the former 
the parties arrive at an agreement by words, either verbal 

or written, while in the latter the agreement is srrived at 


by a consideration of their acts and conduct. (23 Page on 
Contracts, sec, 771,)" 
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The evidence indicates that the plaintiff as an insurance 
broker had office space and telephone service, without expense to 
him, with the Chicago Office of the Standard Accident Insurance 
Company of Detroit, Michigan, locsted at 175 West Jackson Blvd; that 
he received commissions from this company for insurance business 
initiated by him and transacted by the company, 

As to an express understanding regarding the transaction 
considered by the parties in the instant case, the record is silent. 
Tne question of an smount to be paid to plaintiff by the defendant 
was not discussed. The plaintiff seems te indieste from his acts 
thet he was acting for the insurance company rather than for the 


defendant. 
After the efficer of the defendant company telephoned and 


talked rith the manager of the insurance company, the manager 
directed the plaintiff to take up with the defendant the question of 
the furnishing of a bond by the insurance company. The plaintiff at 
that time was not scouainted with the defendant or its officers, and 
got in touch with the defendant only when he wes directed by the 
manager of the insurance company to take up the cuestion of a bond 
with the defendants 

The bond required was one that was to be furnished by the 
defendant upon the acceptance by the U. S, “overnment of its bid 
for the construction of Lock 12 on the Mississippi iver, 

The plaintiff lays special stress upon the fact thet the 
defendant first consulted with one Parish, a bond broker, and was 
unable to obtain a bond through this broker for the purpose indicated 
in this opinion. Just what this had to do with the question here, 
is not clear. The plaintiff must recover, if at all, upon the evidence 
signifying employment, and not upon what Mr. Parish, the broker, 

did or did not do, 

It would seem only reasonable that the plaintiff should 

have indicated that for his efforts in this regard he would accept 
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compensation from the defendant, irrespective of the success of 
the enterprise. 

Plaintiff's evidence is clear that for insurance business 
turned over to the company with which he was connected he would 
receive 30% of the premium paid, and when he received © premium of 
$5.00 for the bid bond, so-called, from the defendant, he would 
deduct 30% of this amount and turn over the balance of £3.50 to the 
insurance company. 

Plaintiff testified; 

"I sent the Stewart Company 2 bill for %5.00 (for the 
original bid bond). They paid me $5.00. I deducted 30 per 
cent ana paid the comoany %3.50. On the other dealings with 
the other matters I discussed I said I would have billed the 
company for the premium that would be 145 per cent of the 
total amount of the contract. I would bill them 100 per cent 
and pay the Standard Accident Company 70 per cent, I deal 
in surety bonds and not in merchandise, I buy them for seventy 
and sell them for one hundred. fhe difference is my brokerage," 

As to the connection of the plaintiff with the insursnce 
company, the manager, Hr. Scheemaecker, testified: 

"ir, Green has no connection with the Standard Accident 

Insurance Company except as 2 broker. Green is in the same 
category 2s is all office brokers. ‘je expect him to give us 
first choice of his business. If he doesn't we probably 

wouldn't permit him to use the space that he does. However, 


he has 2 right to take his business any place he should 
please," 


As we have already stated, the evidence does not indicate 
that an agreement was entered into between the plaintiff and the 
defendant that the plaintiff should render services for the defendant 
in considerstion of compensation to be paid by the defendant. 

It would seem that plaintiff was 2 broker in the insurance 
company's office, and that this company expected the plaintiff to 
give the insurance company "first choice of his business. If he 
doesn't we probably wouldn't permit him to use the space that he does.# 
This position of the company, no doubt, was predicated upon the fact 
that plaintiff was a broker in its office and was furnished space 
and the use of the telephone without charge, for which the company 


had first call upon his services. The defendant, of course, had no 
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knowledge of this business arrangement of the plaintiff with the 


insurance company, and that plaintiff was not altogether free to 
act for the defendant upon the ouestion of the insurance it desired, 


This court in the case of Voit fubber Co. v., Feoris Coes 





Cola Bottling Go., 280 Ill. App. 14, upon the question of whst must 


appear from the evidence in order to establish a contract between 
the parties, said; 


"A contfact of sale, whether express or implied, must 
contain the essential elements of a contract —- an offer 
and an acceptance of the offer. The offer must be 
communicated to the one who is to be the acceptor thereof, 
and its communicstion must be under such conditions that 
the one who receives it is aware that an offer to enter 
into a contract has been made to him, An implied contract 
in fact cannot be thrust upon a person by the courts without 
his consent. Unless it appears that his intention was to 
enter into contractual relation with another we cannot say 
that he has done so," 


The rule in genersl is, and it needs no citation of 
authorities, that a person cannot act for both the company and the 
assured unless he does so with the consent of both parties, While 
it is true that where 5 broker obtains a policy for the assured, he 
shall be deemed to be the agent of the assured, still this may be 
overcome by the fact that the broker may have acted as the agent of 
the company in regard to the policy, 

In Lycoming Fire Ins, Co. ve Ward, 90 Ill. 545, the Supreme 
Court said; 


"Puschman was, at the time, an insurance broker or a 
street solicitor of insurance, He came te the plaintiff 

and represented that he was agent for the Lycoming Fire 
Insurance Company and the German Insurance Company of 
Freeport, and solicited the risk upon her property, * * * 

* * "If the plaintiff dealt with Pusehman as the egent 
of the company, believing him to be such, and did not employ 
him to act for her as her broker in obtaining the insurance, 
he would have no power to act for or bind her, * * *, 

The street broker was not the sgent of the plaintiff for 
any purpose. If the evidence be true, he had no authority to 
act for her or bind her in any manner whatever by what he 
might do in the premises, and while he aay not have been, in 
fact, the agent of the company, stili, the company, by placing 
the policy in the hands of the street broker for delivery, 
is estopped from claiming that the payment made to him upon 
delivery of the policy is not binding upon the company." 
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And also in Newark Fire Ins. Gos v. Sammons, et al, 110 Ill. 166, 


the court said: 


"It is true thet 2 clause in the policy declares that 
where a broker obtains the policy, 2s was the case here, 
he shall be deemed to be the agent of the assured in any 
transaction relating to the insurance; but a clause of 
this character can not overcome the fact that the brokers 
may have acted as agents of the company in some matter in 
connection with the policy, if such is the fact, as has 
been held by this court in Commercial Ins, Co. ve. Ives, 

56 Ill, 406, and Union Ins, Co. v. Chipp, 95 ide 100" 


And again in Boston Store v. Hartford Accident & Indemnity Cos, 227 
Ill. App. 192, the court ssid; 





"Zithough ordinarily an insurance broker is considered 

the agent of the assured and not of the insursnee comp-ny, 

sometimes the actions of the company and its dealings with 

the broker create the relation of principal sand agent between 

the company and the broker, In 22 Cye, 1427, it is ssid; 

‘A person may become authorized to bind the company as its 

agent not only by formsl appointment as such scent, but also 

by being authorized by implication to act on behalf of the 

company in relation to its business, * * *, The authority 

of the agent is often sufficiently indicated by the general 

course of business in which he acts for the company, such 

course of business being known to the company and not 

objected to!" 

The pjaintiff in this matter acted as the agent of the 

Standard Accident Insurance Company rather than that of the defendant, 
As we have indicated in this opinion, he was first employed and 
directed to act with reference to this matter by the manager of the 
Insurance Company, received his instruction from the manager, 
executed a bid bond for the insurance company, and precured and 
accepted the application and other documents for and on behalf of 
this company. It does not appear from the evidence that he ever 
received any instructions from the defendant, or that he was 
requested or employed to act for the defendant, or rendered any 
service whatever to the defendant, except for the insurance company, 
and upon these facts we believe that he has not established from 
the facts in evidence that the defendant entered into contr=ctual 
relations with the plaintiff, for which he now seeks to recover 


commissions claimed to be due, 
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The fact is called to the attention of the court that 


even if plaintiff had been employed by the defendant as its broker, 
he still would not be entitled to collect commissions from the 
defendant, because it appears that the Standard Accident Insurance 
Company refused to issue the bond required, unless and until the 
defendant complied with the conditions lsid down by it, end the 
defendant points to this fact; That Scheemeecker, the Manager of 
the Standard Accident Insurance Company's Bond Department, testified 
that he told Onsted, in the plaintiff's presence, that defendant 
would not only have to raise $100,090 to be eligible for = Standard 
bond, but would have to raise it in = special and peculiar wey, 
namely, by a "subordinated" loan or sn addition to its capital stock, 
or, in the alternative, procure “‘indemnity" for the Standard from 
defendant's parent company. In the application for the bid bond, 
defendant stated that it had arranged a loan of £100,000 for the 
purpose of handling this contract, and thet this sum was available 
as a loan when and es recuired for the job, which wes not denied by 
the plaintiff. But it appears from the testimony of plaintiff's 
witnesses that the manner of providing working capital was not 
acceptable to the Standard Company, and thet the company refused to 
write the bond unless the other and further conditions laid down by 
it were complied with. It is apparent that the insurance company 
was not ready, able and willing to furnish the bond as recuired by 
the defendant. Therefore, if we assume that the plaintiff was 
employed as defendant's broker, he could not recover compensation for 
commissions for the issuance of 2 bond which was not furnished or 


tendered to the defendant, 

Other questions are raised by the defendant, but in view of 
our Conclusion upon the question of the employment of the plaintiff, 
it will not be necessary to consider them, 


Judgment for the plaintiff is reversed and the cause is 
remanded, 


JUDGWENT REVERSED AND CAUSE REMANDED, 
DENIS E, SULLIVAN, Ped. AND HALL, J. CONCURs 
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THE PEOPLE OF THE STATE OF ILLINOIS, ERROR TO ? 5 


eye ESR 


Defendant in Error, 
MUNICIPAL COURT 


Ve 
EDWARD STANTON, OF CHICAGO. 


= an 4 
Plaintiff in Error. 23 “i I.A. 6 l 6 


MRe JUSTICE HALL DELIVERED THE OPINION OF THE COURT. 

By writ of error defendant seeks the reversal of a judgment 
of the Municipal Court of Chicago, entered on July Sth, 1936, In 
a trial before the court, without a jury, the court found that "the 
defendant is guilty of the criminal offense of maliciously shifting 
the starting device or gear of an automobile in the absence or without 
the consent of the owner thereof," Thereupon, defendant was sentenced 
to serve a term of nine months in the House of Correction and to pay 
a fine of $100.00. 

The information filed in the cause is in words and figures 
as follows; 


"State of Illinois 
County of Cook ss. 
City of Chicago 


IN THE 
MUNICIPAL COURT OF CHICAGO 


John Szafarezyk a resident of the City of Chicago in the 
State aforeszid, in his own proper person, comes now here into 
court, and in the name and by the authority of the People of 
the State of Illinois, gives the court to be informed and under— 
stand that Edward Stanton heretofore, to-wit; on the fourth dey 
of July A. U¥. 1936, at the City of Chicago =foressid did then 
and there unlawfully snd intentionally, ond without the authority 
from the owner, to start or cause to be started the motor of a 
motor vehicle, or to maliciously shift or change the starting 
device or gears of » standing motor vehicle to s position other 
than thet in which it was left by the owner of the ssid motor 
vehicle, to-wit; 


4 1936 Pontiac Sedan, Motor No. 6—157=-196 
In viola, of Par, 439 Chap, 38 S, & BH. R. 3S. 1931 


contrary to the form of the statute in such case made and pro- 
vided, and ageinst the peace and dignity of the People of the 
State of Illinois, 
(X) @ohn J, Szafarezyk 
9543 Charles 
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County of Cook 


State of Illinois 
880 
City of Chicago 


(X) John J. Szafarczyk, being first duly sworn, on his 
oath, deposes and says that he resides at - - - — that he has 
read the foregoing information by ----- = subscribed and 


that the same is true. 
(xX) John J, Szafarezyk 


Subscribed and sworn to before me this - - — day of - —- 
he De, 193- att 
(Signed) Richard Frohlich, 
Clerk of the Municipal 
Court of Chicago," 


No report of the evidence taken in the proceeding in the 
Municipal Court of Chicago is in the record filed here. The act 
which defendant is charged with violating, described in the informa- 
tion as "Par, 439, Chap, 38, S. & He KR. 4%, 1931," is found in Par, 
439, Chap. 38, Smith—Hurd Illinois Sevised Statutes, 1931, and is 


as follows: 


“An Act to make unlawful the damaging or unauthorized 
tampering or meddling with a motor vehicle or with the motor 
or other parts thereof, and providing a penslty therefor. 
(Approved June 27, 1917. Le 1917, P. 349.) 

"Tampering with eny motor vehicle. Be it enacted by 
thetke People of the State of Illinois, represented in the 
General Assembly; ‘hat it shall be unlawful for any person, 
intentionally and without authority from the owner, to start 
or cause to be started the motor of any motor vehicle, or to 
maliciously shift or change the starting device or gears of a 
standing motor vehicle, to a position other than that in which 
it was left by the owner or driver of ssid motor vehicle; and 
it shall be unlawful to intentionally cut, mark, serateh or 
damage the chassis, running gear, body, sides, top, sovering 
or upholstering of sny motor vehicle, the property of another, 
or to intentionally cut, mash, mark, destroy or damage such 
motor vehicle, or any of the accessories, equipment, appurte— 
nances or attachments thereof, or any spare or extra parts 
thereon being or thereto attached, without the permission of 
the owner thereof, or to intentionally release the brake upon 
any standing motor vehicle, with intent to injure ssid machine 
or cause the same to be removed without the consent of the owner, 
any person who shall violate any of the provisions of this aot 
shall, upon conviction thereof, be confined in the county jeil, 
or sentenced to labor in the workhouse of the county, city or 
town where the conviction is had, or on the streets or alleys 
of the city or on the public roads in the county, or to such 
labor under the direction of the sheriff, as the county board 
may provide for, not exceeding one (1) year, or fined not 
exceeding two hundred ($200) dollars, or both, 

"The words 'motor vehick#! shall include sutomobile, 
locomobiles and 411i other vehicle propelled otherwise than by 
muscular power, except motor bicycles, traction engines and road 
rollers, the cars of electric and steam railways and other motor 
vehicles running only upon rails or tracks," 
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Defendant seeks the reversal of the judgment for the 
following ressons; thet the information is void on its fsce; that 
the defendsnt was denied counsel, and that the judgment in itself 
is void. 

We find nothing in the record to indicate whether or not 
motions were made in the trial court, to quash the information, for 
a new trial, or in arrest of judgment. Therefore, we will presume 
that no such motions were made, 

In People v. Prystaliski, 358 Ill. 198, the Supreme Court 
said; 

"No motion to quash the information nor in arrest of 

judgment was made by Hazel Renke, Where the court is by 

statute given jurisdiction of the subject matter of the offense, 
insufficiency of an information or indictment, when not raised 
by motion to quash or in arrest of judgment, is waived." 

As to the question of whether or not the information is 
sufficient, we cite Chapter 38, paragraph 716, section 6, Smith—Hurd, 
Illinois Revised Statutes, 1931, which is as follows: 

"Every indictment or accusation of the grand jury shall 
be deemed sufficiently technical and correct which states the 
offense in the terms and language of the statutes creating the 
offense, or so plainly that the nature of the offense may be 
easily understood by the jurye" 

Counsel states that in the trial, defendant was deprived of 
the right of counsel, Except counsel's statement, there is nothing 
to indicate whether this is true or not. Prior to entering the judg- 
ment, in addition to its finding referred to, the court entered the 
following finding; 

"The people being now here represented by the Statets 

Attorney and seid defendant being present in his own proper 
person and not represented by counsel and the trial of this 
cause is now here entered upon before the court without 2 

jury, and the court, after hearing all the testimony of the 
witnesses and the arguments of counsel, and being fully 
advised in the premises, renders the following finding, to-wit: 

'The court finds the defendant guilty in the manner and 


form as charged in the information herein, wherefore it is 
ordered that the ssme be entered of record herein,!" 
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Whether the defendant requested the court to appoint counsel for 
him, or whether he went to trial volunt=rily without being 
represented by counsel, also does not appe-r from the record, 
In The People v. Parcora, 358 Ill. 448, the Supreme Court 
said; 
"The court in the trial of criminal cases is bound to 
see that counsel is provided, when requested, for defendants un= 
able to procure such assistance, It is a matter of common 
knowledge that in s court such as the municipal court of Chicago 
hundreds of cases sre heard without the intervention of counsel, 
In the absence of a sufficient showing to the contrary, this 
court must presume that the judge hearing this case in the 


pace, fo court did not deny 2 request for the services of 
counsel," 


After reading the statute which defendant is charged with 
violating, together with the information, we conclude that the 
information, upon which the trial was had, sufficiently apprised the 
defendant of the charge against him, and that the other grounds urged 
for reversal are without merit. Therefore, the judgment of the 


Municipel Court is »ffirmed, 
AFFIRMED, 


DENIS E, SULLIVAN, Pod. AND HEBEL, J. CONCUR,. 
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PEOPLE OF THE STATE OF ILLINOIS, 
ERROR TO 
Defendant in Error, 
Ve MUNICIPAL COURT 


EDWARD STANTON, CHICAGO 
OF CHICAGO, . 


oe UP 
28 q tA. 6 l G 


MR. JUSTICE HALL DELIVERED THE OPINION OF THE COURT. 


Plaintiff in trror,. 


In this case a rehesring wes granted on petition of 
defendant. After considering the petition, it is the order of 
the court that the original opinion stand, and thet the judgment 
of the Municipal Court of Chicago be affirmed. 


AFFIRMED, 


DENIS £. SULLIVAN, Ped. AND HEBEL, J. CONCUR, 


£2885 


ehIONILIL 20 2TATE BHT 10: B4ORt 
ator ad tasbhap ted 
ov 


eAOTHATS CHANGE 


Fy 
“ 
4 
c 
ra 
= 
bs 
POA LOGO OO LO PO GO, 


stoxv® of Ptitaiel 


 GAOAVIdes AA ROLTevE ohM 


te aoltite; ao botdero ese geiteeder s s3s0 eidt at 
te retro edt af af ,nnititend sdt anivobiacoo 1asttA »tusbaeteb 
tmemebst edt taeda Sus baste moinige Llanalyino oat tadt éauoo edt 


,bowritte od oxsoind to t1wod Laqielas¥ edt to 


al es 


eUUGHOO 2b .aTESH OMA .b.% ,AAVIGM08 .f SLKad 


eae, 4 . 


JOHN T. KAMEN and MINNIE F. KAMEN, 
for the use of PAPRIOK . MURPHY, APPEAL FROM 


(Plaintiff) Appellee, 
MUNICIPAL COURT 


Ve 
CHICAGO COIL SPRING COMPANY, s OF CHICAGO. 
corporation, , 
—FLaT A ew 
(Garnishee) Appellant. ) yes eS y iAe O | ¢ 


MR. JUSTICE HEBEL DELIVERED THE OPINION OF THE COURT. 

The appeal in this court is by the Chicago Coil Spring 
Company, ® Corporation, as garnishee, from a final order entered 
in a garnishment proceeding in the Municipal Court of Chicago, on 
January 22, 1936. Upon » henring the judgment order found the 
issues against the gernishee and further found thet there wes due 
from the defendant as garnishee the sum of $150.00, and thet the 
sum be had and recovered for the use of the plaintiff. 

The original action upon which this gornishment pro- 
ceeding was had was one in which Patrick W. Murphy was plaintiff 
and John T. Kamen and Minnie F, Kamen were defendants, In that 
suit the plaintiff claimed from the defendants the sum of $2,937.50, 
and acerued interest on five first mortgage gold bonds which had 
been executed by the defendants, Plaintiff alleged thet he was 
the besrer of said bonds and entitled to the face value of the 
bonds, plus interes@ at the rate of seven per cent ver annum, 

Service was had on the defendants, who failed to appear, 
and a default judgment was entered against them on July 5, 1935, 
in the sum of $2,937.50. On August 30, 1935, a general execution 
was issued by the Clerk of the Municipal Court of Chiecage. This 
execution was returned by the bailiff of the court with the endorse— 
ment thereon, "No part satisfied" on the day that the same was 


placed in his hands, August 30, 1935, 


~\ 
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On November 19, 1935, = praecipe and statement of claim 
for garnishment was filed by the plaintiff in the Municipsl Court 
of Chicago. On the same day the clerk issued 2 garnishment summons 
which was served on Chicago Coil Spring Company, returnable November 
26, 1935. This garnishee defendant filed an answer on December 13,— 
1935, to the interrog=tories propounded to it by Patrick W. Murphy, 

Thereafter a hearing wes had before the court, and on 
January 22, 1936, the court in the garnishment proceeding found in 
favor of the plaintiff, and entered judgment against the carnishee 
defendant, and it is from this order that the appeal waa taken. 

One of the errors assigned by the garnishee is that the 
judgment against the gsrnishee was erroneous because the oailiff 
returned the execution endorsed thereon, "No Part Satisfied" immedi- 
ately after the seme wis issued, although the plaintiff knew that 
certain real estate was owned by the defendant in the original 
action out of which he could have sstisfied his judgment. 

The garnishment action against the garnishee is a statutory 
proceeding, and it is necessary before the process of garnishment 
on 2 judgment can legally issue thet there shall be a return of the 
execution issued on the judgment "No Property Found." In this case 
the record shows that the return of the execution in the hands of 
the bailiff was endorsed, "No Part Satisfied", Sec. 1 Che 62, of 
the Garnishment Act, Ili, St. Bar Stats, 1935, is in these words; 

"Whenever a judgment shall be rendered by any court of 

record, or any justice of the peace in this State, and an 
execution against the defendant or defendants in such judgment 
shall be returned by the proper officer 'No Property found!, 
on the affidavit of the plaintiff, or other credible person, 
being filed with the clerk of such court or justice of the 
peace, thot said defendant or defendants has or have no 
property within the knowledge of such affiant, in his or their 
possession, liable to execution, and that such affiant hath 
just reason to believe that any other person is indebted to 
such defendant, or defendants, or to either or any of such 
defendants, or hath any effects or estste of such defendant, 
or defendants or of either or any of such defendenta, in his 
possession custody or charge, it shall be lawful for such 
clerk or justice of the peace to issue a summons against the 


person supposed to be indebted to, or supposed to have any 
of the effects or estate of the said defendant, or defendants, 
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or of either or any of such defendants, commanding him to 
appear before said court or justice, as 4 earnishee; and 
gaid court or justice of the peace shall examine and 
proceed against such garhishee or g»rnishees, in the same 
manner as is required by law agsinst garnishees in original 
attachmentse" 


From this provision of the Garnishment Act it is clear 
that the return on the execution did not comply with the provision 
of the statute that the execution be returned by the officer, "io 
property found". On the contrary, the return on the execution was, 
"No Part Satisfied.* 


In the esse of Farnum v. North Chicago Safety Deposit 
97 Ill. App. 439, a proceeding of this character, this 





Vault Co. > 


court said; 


"(The proceeding is statutory and can not be extended 
beyond the plain provisions of the statute.' IJIlil. GC. Re R, 
Co. ve Weaver, 54 Ill. 319; Webster v. Steele, 75 Ill. 544, 
546; Bartell v. Bauman, 12 Ill. App. 450; Netter v. Board of 
Trade, etc.,, 12 Ill. App. 607; Drake on Attachments, Sth ed., 
45la, 

By the statute quoted (See, 1, Ch. 62 of the Garnishment 
Act) it is clearly necessary that before process of garnish- 
ment on a judgment can legally issue there shall be a returh 
of the execution issued on the judgment 'no property found!, 
In the present case the return on the execution, #s shown by 
the record, is, 'No part satisfied’, May 26th, 1896.' This 
return may be, and doubtless is true, and yet the defendent 
in the execution may have had property more than sufficient 
to satisfy it. Clearly, it is not such 2 return as the 
statute prescribes, and is insufficient to warrant a judgment 
against appellant. 

The Supreme Court has recognized thet in g»rnishment 
against stockholders on a judgment against » corporation, 
the execution against the corporstion must be returned 'no 
property found.! Coslfield Co. va Peck, 98 Ill. 139, 142," 


This opinion from which this court quotes was approved by the 


Appellate Court in the case of Antonio Mennella v. Michael Bottiglierg 


191 Ill. App. 574. See also Chicago Title & Trust Co, v. la Porte 
Bl Cor 





First National Bank of Chicago, Garnishee, 274 Ill. Appe 335, 
For the reason thst a return was not endorsed on the 


execution by the bailiff in accordance with the provisions of the 
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statute, the court erred in entering judgment egsinst the garnishee, 
Other questions have been raised, but in view of our 

conclusions as st»ted, it will not be necessery to consider them, 
The judgment is reversed and the cause remanded, 


JUDGMENT REVERSED AND CAUSE REMANDED. 


DENIS E. SULLIVAN, PeJ. AND HALL, Je CONCUR, 
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JOSEPHINE SLANSEK, 
APPEAL FROM 


Appellee, 
Ve MUNICIPAL COURT 
SLOVENSKA NARODNA PODPORNA JEDNOTA, 
(Slovene National Benefit Society), 
an Illinois Corporstion, 


OF CHIOAGO. 
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MR, JUSTICE HEBEL DELIVERED THE OPINION OF THE COURT. 
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Appellant. 


This appeal is by the defendant from a judgment entered 
by the court for the plaintiff in the sum of $200. The 2ction is 
a fourth class one, instituted in the Municipal Court of Chicago 
by the plaintiff to recover 2 death benefit slleged to be due her 
as the beneficiary named in defendsnt's certificate of membership 
issued by it to Frank Slansek, the late husband of the plaintiff, 
The suit is based upon the amount due from the defendant upon 
the death of Frank Slansek, as a passive member, 

Upon the hearing the parties waived a jury and the cause 
was submitted to the court, and judgment wes entered for the amount 
@rom which this appeal is taken. 

The question before this court is whether the defendant 
society had the lawful right by its charter, by-laws and certificate 
issued to Frank Slansek and made payable to the plaintiff as 
beneficiary, to pay to the underteker the amount due for services 
rendered, but not to exceed the sum of 0250, and deduct such amount 
from the amount due the beneficiary under the terms of the certifi- 
cate of memberships 

The charter was issued on June 17, 1907, under an act 
providing for such organization, and its certificate of incorporation 
provides; 

"4, The object for which this corporation is formed 

is to unite eligible persons of Slovene nationality and 
of sound mind, health and good moral character for their 


social, intellectual and moral welfsre, and to provide 
death, funeral, sick amcident and disability benefits for 
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4ts members, which said benefits sre to be paid from 
assessments to be levied and collected from its members 
as provided for in the by-laws of said society." 


One of the by-laws of the defendant society provides for 
what is termed a passive member, and is in part as follows: 


"Seo, 4. Members unable to pay their assessments on 
account of 2 strike or suspension of employment, may become 
passive members, Any such member shall notify the Branch 
secretary of his intention to become a passive member in 
advanee, and his passive membership shall begin with the 
following month, providing, however, that passive member- 
ship on account of a strike or out of work shall be allowed 
to the members residing in the immediate neighborhood only, 
and no suspicion has «risen os to the abuse of the privileges 
granted by this Section, * * * The Society shall pay not 
more than $250;00 death benefit for any passive member; in 
case he wes insured for less than #250,00, then only such 
amount shall be paid." 


Article 27, Sec. 1 of the by-laws, which refers to the 
payment of funeral expenses, is as follows; 


"Sec, 1, Upon the death of any member in good standing, 
as provided by the By-Laws, the Society shall psy from his 
death benefit a sum not less than %5.90 and not to exceed 
&250.00 for the funersl expenses. In no case shall more 
than the amount of the death benefit be paid. The secretery 
of the subordinate Branch shall file with the Supreme Sec- 
retary the death certificate, together with the undertaker's 
bill swern to before = notary public, before payment of said 
sum shall be made," 


Section 2 provides; 

"Sec, 22 Every local Branch shall srrange the funeral 
of its own member and bear its expenses, In case a member 
dies in the vicinity of another Branch, which is nearer than 
his own Branch, then such a Branch shail arrange the funeral 
and provide the necessary things, if the funersl is conducted 
with the S.N.reJ. rites, but the expenses of such Branch 
shall be paid by the Branch in which the deceased held his 
membership." 

Plaintiff's husband in his lifetime was a member of the 
defendant society for many years prior to his death. The certificate 
issued to him by the Supreme Lodge of the defendant order provides 
the terms and conditions of Frank Slansek's membership. It is 2lso 
subject, among other provisions, to any changes, additions or amend- 
ments to said charter or by-laws enacted subsequent to the issuance 
of the certificate of membership, and such by-laws shall control and 


be binding not alone upon the member but also upon the plaintiff 
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3 
beneficiary, This certificate also provides that - 


“A gum not less than %5,00 and not to exceed ©250.00 can be paid 
for his or her funersl expenses and deducted fromthe full amount." 


The defendant society, notwithstanding the beneficiary's 
arrangement with the undertaker that the expense of the funeral 
should be $150, and the receipt of a letter from the plaintiff 
stating that she desired to have the money paid direct to hers paid 
the sum of $220.50 direct to the undertaker who, it is claimed, 
performed the services in preparing the body for burial, and there=- 
after mailed the balance of the amount allowed for such funeral ex- 
penses to the plaintiff by enclosing a check for °29,50, which she 
refused to accept and returned to the defendant society. 

The plaintiff takes the position that the defendant society 
has no further or other power than that granted by the State, and 
that under the provisions of Ch. 73, Par. 488, Sec, 1, Ill. State 
Bar Stats. 1935, which is in part as follows: 

"Section 1. A fraternal beneficiary society is hereby 
declared to be a corporation, society or association formed, 
organized or carried on for the sole benefit of its members 
and their beneficiaries, and not for profit. The payment 
of death benefits shall oniy be paid to the families, heirs, 
blood relations, ascending or descending wife, husband, 
father-in-law, mother-in-law, son-in-law, daughter-in-law, 
brother-in-law, sister-in-law, step-father, step-mother, 
step-children, step=brother, step-sister, children by legal 
adoption, parents by legal adoption, affianced wife, or 
affianced husband of the member, a person or persons upon 
whom the member is dependent, a person or persons dependent 
upon the member, or to a trustee for the sole benefit of 
any person or persons within the above classes. Within the 
abeve restrictions each member shall have the right to 
designate his or her beneficiary or beneficisries, and, 
from time to time have the same changed in accordance with 
the laws, rules and regulations of the society, * * *" 

it is not provided that the defendant society has authority to direct 
that a fund be paid to the undertaker for services such as were 
rendered in the burial of plaintiff's late husband; that such pro- 
vision does not come within the classes specified in the statute 


which are to be benefited; nor can the defendant society designate 
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a beneficiary other than provided for by law, and if the statute 
under which a corporetion is organized and its charter issued in 
pursuance of such statute, designates that the beneficiaries and 
members are confined to certain classes, the designation of one 
not of such class is voide 

The contract between a benefit society end its members 
is contained in the certificate taken in connection with the con- 
stitution and by-laws of the organization and the statute of the 
State under which it is formed, Alexander, et sl. v. Parker, 144 
Ill. 355. 

Fraternal beneficiary societies when organized under 
the laws of this State sre controlled by the statutory provisions and 
have only such powers as ere granted to such societies, and they may 
have such implied powers as are necessary to carry on the purposes 
of the organization. 

The powers of the society under consideration were created 
by Oh. 73, Par. 488, Ill. State Bar Stats. 1935, which provides 
that payment of death benefits be made only to the class enumerated 
in the act, Under this act payment by the society of funeral expenses 
would have to be upon an implied power of the society to make the 
payment necessary for the burial of its member, 

In the instant ease the charter of the society provides 
that the object for whieh the corporstion is formed is to unite 
eligible persons of Slovene nationality and to “previde death, 
funeral, sick, accident and disability benefits for its members, 
which said benefits are to be paid from assessments to be levied 
and collected from its members as provided for in the by-laws of 
said society," 

In conformity with this provision, the society's by-laws 
were passed, and section 4 provides that if 2 member is unable to 


pay assessments on account of 2 strike or suspension of employment, 
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he may become a passive member excused from payment of dues and 
assessments, And further, thst the society "shall pay” not more 
than $250 death benefit for any passive member, and it is upon this 
provision for the desth benefit that payment to the plaintiff 
beneficiary is questioned by the defendant. The membership certifi- 
cate issued to Frank Slansek provides for payment in these words: 
*s gum not less than %5.00 and not to exceed $250 can be 
paid for his or her funeral expenses and deducted from 
the full amount." 
Section 1 of the statute, which we have herein quoted, seems to be 


conclusive when we consider these words; 


"The payment of death benefits shall only be paid to the 
* * * verson or persons within the above (designated) classes." 


ef which the plaintiff is one, 

The plaintiff desired to receive the amount due under the 
membership, in order to pay the funeral expenses of her late husband, 
These expenses she had arranged for and notified the defendant of 
this facte 

In support of its position the defendant relies upon 
Article 27, Sed. 1 of the By-laws, which provides that upon the 
death of the member in good standing the defendant is to pay the 
amount provided for in the membership certificate, less an amount 
not to exceed $250 for funeral expenses, This provision does not 
qualify Section 4 of the by-laws, where the amount provided for is 
payable to the plaintiff beneficisry, and this payment is not 
restricted by any provision of the by-laws which would properly permit 
the defendant to deduct an amount from the sum provided for in the 


by-laws. 
The conclusion we have reached is based upon the By-laws 


of the Society, and authorities are cited by both sides upon the 
guestion of the right of such society to provide for the burial of 
its members, The controverted question is whether the society had 


the right under the powers granted by the statute to provide by 
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its by-lews for the burisl of its members and to deduct the amount 
expended therefor from the smount allowed the beneficiary. ‘%e 

are of the opinion that Section 4 of the By-laws is in accord with 
the provisions of the statute above quoted, and that it was proper 
to provide thet $5250 death benefit be paid upon the death of 2 
passive member of the society. 

For the reasons stated, we think the trial court properly 
entered judgment for the amount set forth in this opinion for the 
plaintiff, and therefore the judgment is affirmed, 

JUDGMENT AFFIRMED, 


DENIS E, SULLIVAN, P.J. AND HALL, J. CONOUR. 
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MR. JUSTICE HEBEL DELIVERED THE OPINION OF THE COURT. 

This is an appeal by the plaintiff from a judgment entered 
in the Municipal Court of Chicago for the defendant. The action 
was instituted in the Municipal Court by the plaintiff against the 
defendant to recover the proceeds due umler a certain benefit 
certifieste issued by the defendant, a fraternal benefit society, 
to one Willism S. Hooks, a member, and husband of the plaintiff. 

The cause was submitted to the trial court upon 2 stipu- 
lation of facts, and 2 finding and judgment was entered in that court 
ageinst the plaintiff and in favor of the defendant, from which this 
appeal is taken, 

The stipulation of facts is substantially that the defend- 
ant is a fraternal benefit society and on February 24, 1922, issued 
Benefit Certificate No. 5589 to William 5S. Hooks, member; that this 
member was at the time married to one Amelia Hooks and had a mother 
living, Emma A. Wilson; that the name of the beneficiary to whom the 
desth benefit was to be paid was Amelia Hooks, wife of the named 
member, and the name of the alternative beneficiary to whom the 
death benefit was to be paid if first named beneficisry stated above 
did not survive the applicant was Emme A. ilson, 

It also appears from the stipulsted fact that the first 
named beneficiary, Amelia Hooks, died on August 4, 1924; that the 
member, William S, Hooks, married the plaintiff in Chicago, Illinois, 
on February 24, 1928, and subsequently died on Msy 30, 1935, at 
Chicago, leaving surviving him his widow Mary Hooks, plaintiff, and 
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his mother Emma 4. “ilson, alternative beneficiary; that during the 
lifetime of the member William S. Hooks, no change of beneficiary 
was ever made by him, and therefore upon the death of the member, 
the defendant became liable to pay to the person properly entitled 
under seid certificate the sum of $983.05; that at the time of his 
death he was living with his wife Mary Hooks, in Chicago, and his 
mother Emma 4, “ilson was living in the City of New York and was 
not dependent on the membere 

As a general proposition, we can agree with the plaintiff 
that the fundamental purpose of a fraternal benefit society is to 
furnish aid and assistance to its members, their families and 
dependents, and it is contended by plaintiff in this connection that 
the alternative beneficiary named in the certificate in the instant 
case was not a member of the insured's family within the meaning of 
the law of fraternal benefit insurance, 

It is the general rule of law that the beneficiary who is 
living at the time of the death of the member of the fraternal 
insurance society is entitled to the amount payable upon his death, 
and this question is largely dependent upon the statute. 

The Fraternal Beneficiary Act of Illinois, Ch. 73, Pars, 
488 to 510 (Illinois State Bar Stats, 1935), is controlling in the 
acts of the defendant as a fraternal benefit society, organized and 
doing business under the provisions of the acte 

This act, among other things, provides that 

"The payment of death benefits shall only be paid to the families, 
heirs, blood relations, ascending or descending wife, husband, 
father-in-law, mother-in-law, son-in-law, daughter-in-law, 
brother-in-law, sister-in-law, step-father, step—mother, step— 
children, step=brother, step-sister, children by legal adoption, 
parents by legal adoption, affianced wife, or affianced husband 
of the member, = person or persons upon whom the member is 
dependent, » person or persons dependent upon the member, or 

to a trustee for the sole benefit of any person or persons 


within the above classes, Within the above restrictions esch 
member shall have the right to designate his or her beneficiary 
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or beneficiaries, and, from time to time have the same changed 

in accordance with the laws, rules and regulations of the 

society, * * *" 
And so the question arises in this litigation whether the widow of 
the deceased is entitled to the amount payable under the provisions 
of the beneficiary certificate, where she was not designated sub= 
sequent to the death of the first wife, Amelia Hooks, and therefore 
entitled to the amount due as against the alternative beneficiary, 
who is named in the certificate as Emma A. Wilson, the mother of 
the deceased membere 

It is to be noted from the statutory provision above 
quoted that the member has the right to designete his or her bene= 
ficiary or beneficiaries, and from time to time have the same changed 
in accordance with the lew, rules and regulations of the society, 
This was not done by the member in his lifetime, and this provision 
is further emplified by the by-law of the defendant, which provides 
that 

"Every member of the association in filing application for 
membership shall designate a person or persons who shell be 
the beneficiary or beneficisries towhom payment of any death 
benefit is to be made in case of death of the member, and 
an alternative beneficiary or beneficiaries to whom payment 
of the desth benefit is to be made in case the first named 
beneficiary or beneficiaries do not survive the member, 

Such beneficiary or alternative beneficiary shall be 

confined to; wife of the member, his children, his parents, 
his brothers or sisters, other blood relatives or persons 
dependent upon him for supporte" 
Therefore the beneficiary Emma 4, Wilson, the member's mother, who 
resides in New York, was properly named by the member at the time 
he became a member of the defendant society» 

The theory of the plaintiff in this action is that a cer- 
tifioate of insurance in a fraternal benefit society is testamentary 
in character and speaks as of the death of the member; that payment 
of proceeds thereunder is governed by the status of the parties claim 
ing at that time, and that Mary Hook, though not named in the certifi- 


cate, occupies the status of the first named beneficiary, and is there- 
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fore entitled to the amount provided for by the certificate, to 

the exclusion of the alternative beneficiary named in the certificate, 
because she did not reside with the member at the time of his desth 
and was not dependent upon him, 

Counsel for the plaintiff in the discussion of the law 
which governs in cases of this kind, points to the case of Modern 
Woodmen v. Allin, 301 Ill. 119, where the court held that a pro 
vision in = ben&fit certificate which reads that the benefit fund 
shall “be paid at his (the member's) death to wife and children," 
without naming them, means that the fund shall be paid to such 
oersons 2s answer the description of wife or children at the desth 
of the member; 2nd if the first wife dies and the member marries 
again, the second wife, in the absence of any express change of 
beneficiaries, is entitled to share in the benefit fund with deceased 
member's living children. It is to be noted from this opinion that 
the court in passing upon the question of the designation of the 
peneficiary said; 

“Oyr attention has not been called to a decision of 

this or a similar question by any court of last resort. A 
few intermediate courts of appeal have passed on the cuestion 
but their decisions are not in harmony. We are then ieft 

to decide the question from 4 consideration of the language 
of the certificate sand of the object of benefit societies 

to afford protection to the families and dependents of members 
of such societies after the member's death. ‘e know of no 
valid objection to a member designating beneficiaries by 
Glasses, such as children, or wife and children, as was done, 
in this case, If instead of designation by classes they 

had been designated by their individual names they would take 
by that description if living at the death of the member," 

It is unfortunate that the plaintiff was not designated 
by her late husband as one of the beneficiaries, or the beneficiary, 
to receive the amount due under the policy. 

The Supreme Court in its opinion in the ease of Modern 


Woodmen v. Allin, 301 Ill. 119, held that where an individual is 





designated as the beneficiary, he would then be entitled upon the 


death of the member to the amount due under the certificate, 
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The point stressed by the plaintiff is that the mother, 

Emme Ae ‘ilson, not being dependent upon the bounty of the member 
in his lifetime, cannot under the terms of the statute recover the 
amount due, This of course without taking into consideration the 
provisions of the statute and the by-laws under which a member may 
designate a parent as a beneficiary, 

Our conclusion that a member may designate a parent is 
based largely upon the construction of the by-law enumerating the 
classes within which the member may name his beneficiary, "or 
persons dependent upon (him) the member" for support. The language 
above quoted would indicate an alternative wovision, that is, the 
member could name a beneficisry within the classes enumerated in 
the by-laws who was not dependent upon him for support. 

This reasoning would apply to the instant case, and 
be believe under the construction outlined, that “illiam %. Hooks 
made a proper designation when he named Emma «.-« “ilson as the 
alternative beneficiery, in case of the death of Amelia ‘ooks, 
his wife and first named beneficiary, to succeed to the amount due 
and payable upon hie death, for the reason that he did not designate 
any other beneficiary in his lifetime. 

For the reasons stated in this opinion, the judgment entered 
in the Municipal Court for the defendant is affirmed. 
JUDGMENT AFFIRMED, 


DENIS E, SULLIVAN, P. J, AND ROSS ©, HALL, J, CONCUR, 
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NATIONAL BUILDERS BANK OF CHICAGO, ) 
Administrator of the Estate of APPEAL FROM 
Lottie Gobd, Deceased, and ABE 
GOLD and PEARL GOLD, 

CIRCUIT COURT 
(Plaintiffs) appellees, 
) 


Ve COCK COUNTY» 
Ae As SPRAGUE and BRITTON I. BUDD, Y rn 248 
Receivers for Chicago Rapid Transit Qy2Q A CoO 


Company, a Corporation, 


(Defendants) &ppellants. 


MR. JUSTICE HEBEL DELIVERED THE OPINION OF THE COURT. 

This is = suit instituted by the plaintiffs to recover 
damages for the alleged negligence of the defendantsas receivers of 
the Chicago Rapid Transit Company, a corporation, in the operation 
of its elevated rsilroad. A single complaint was filed by three 
plaintiffs, slileging dam-ges for personal injuries to two of the 
plaintiffs and for the alleged wrongful death of the intestste. Abe 
Gold and Pearl Gold sued for damages alleged to have been sustained 
by them individually, and National Builders Bank of Chicago sued as 
Administrator of the Estate of Lottie Gold, deceased. Three separate 
and distinet causes of action were stated in the one complaint, and 
three separate and distinct verdicts and judgments were returned and 
entered in favor of the plaintiffs, respectively. 

The defendants were sued as receivers of the Chicage Rapid 
Transit Company, and answered the complaint and defended as such, 

The three cases were tried together, the alleged causes of 
action arising out of one accident, which occurred at the intersection 
of Elmwood avenue and the tracks of the elevated Railroad in Berwyn, 
Pearl Gold is Abe Gold's daughter, and Lottie Gold, plaintiff's 


intestate, was the wife of Abe Gold, The three of the named persons 
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were riding in an automobile driven by Abe Gold on September 25, 1934, 


and while crossing the Elevated Railroad tracks, where the train was 
being operated upon the surface of the ground, shortly after midnight, 
they were struck and injured by the train. 

In this action no point is mde upon the pleadings, except 
defendants! contention that the plaintiffs failed to establish the 
material allegations of the complaint. 

Elmwood avenue at the place where the accident occurred 
Tuns north and south, and one block esst of Elmwood is Ridgeland 
avenue, also running north and south. Defendants! tracks cross 
Ridgeland and Elmwood avenues at right angles. There are two tracks, 
one each for eastbound and westbound traffic, and the power used to 
operate the train is electric. The electricity passes through a 
so~called third rail, and furnishes the power to operate the motor 
upon the motor car used to move the train. The first east and west 
street south of defendants! tracks is 22nd street or Cermak road. 
Elmwood avenue has an over all width of 64.1 feet, and the paved 
portion is 29,2 feet. Defendants! right of way is 69.19 feet wide, 
On the south side of the right of way, running parallel therewith, 
is an alley 16.4 feet wide. Immediately north of and parallel with 
defendants! right of way is another alley 17,5 feet wide. The two 
alleys and the right of way together are 103,09 feet wide, From the 
éast curb line of Elmwood avenue to the west curd line of Ridgeland 
avenue is 303,7 feet, There is no station at Elmwood avenue, but 
there is a station at Ridgeland avenue, Adjoining Elmwood avenue and 
the defendants! tracks and the alleys we have above described, are 
a number of buildings on both sides of the railroad right of way, 
which appesr to be apartment buildings, There is also at the inter- 
section of Elmwood Avenue and the tracks a signal tower with a 


eTrossing sign marked “Railroad Crossing", and also « sigh of danger 
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and a stop sign attached to this tower; also a danger light and 
crossing bell, and from an examination of certain photographs appear= 
ing ss exhibits in the record, it appears that the construction of 
the third rail stops before it reaches the crosswalk and the street 


crossings 
The accident took place on September 25, 1934, shortly 


after midnight, about 12:20, The automobile was notthbound and 
the train waswestbound, 

Abe Gold, one of the plaintiffs, testified that his 
daughter, Pearl, was working at the Walgreen Company located at 
Ridgeland and Twenty-second street; that on the evening of September 
24th, or early morning of the 25th, he and his wife went in his car 
for her where she was employed; thet when his daughter entered the 
ear he was on Ridgeland avenue, north of 22nd street; that he turned 
on 22nd street and went west to Blmwood, and then turned north on 
Elmwood, After turning on Elmwood there was a Ford car in front of 
him and a truck in front of that, both traveling north; th=t the 
truck and the other csr passed over the tracks and when the plaintiff 
got there he slowed down, stopped and looked around, and did not 
see anything; thst he looked to the east and west to see if there 
wag anything coming, and then followed on, and when he was at about 
the middle of the track the train struck his car; thet he was in 
second speed; thst he did not see any lights and there was no whistle 
and no warning; that when he got to about the middle of the second 
track — westbound — he was hit; that he had passed this crossing 
before on Elmwood, and had seen the stop sign and the crossing sign, 
but wos not sure whether he had ever noticed any red light on the 
post or danger sign; that he had never had occasion to lock, because 
it was always clear and he went through; thet when he first looked 
he was nesr the alley south of the railroad treoks; that he hed not 
reached the first track; was about five or seven feet from it; that 


he looked east and could see all the way down to Ridgeland avenue, 
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and could see the station there; thot at the time he completed his 
looking his car was not on the eastbound track; that he looked before 
he shifted when his car was about five feet away from the track; that 
he then shifted into second and started across; that when he got on 
the eastbound track he did not look but he was going; thst all he 
did was to pay attention to his car, and he did not see what the 
truck ahead of him did; thst before he got on the track he looked 
when he was five feet east of the eastbound track; that he did not 
look in either direction after that, and from there he did not look 
at all, and when he started up he only looked straight north; that 
he did not see any train at 211; thet when he got out of his auto— 
mobile after the accident was about the first time he knew he was 
hit by a train; that at the time he crossed the eastbound track he 
wes not going faster than 10 or 12 miles an hour, and when he was 
between the first and second track, only about 10 miles an hour; that 
the brakes on his car were good and that he eould stop the oar on 
a dime, and thet he had driven a car for more than 12 yearse 
Plaintiff, Pearl Gold,testified substantially the same as 
her father. Ghe testified thet she was in the rear seat on the left=- 
hand side, immediately behind her father, and her mother was in the 
rear seat on her right; thet her father was in his position at the 
wheel; that she never noticed any warning signals on the crossing or 
where the warning signals were located, and had never heard of any 
before that night, and that none were ever rung or displayed when 
she had crossed at that place, and as far as she knew there were none 
there at that time. She further testified that they were traveling 
about 10 miles an hour as they approached the slley and slowed down 
and stopped just long enough to look around; thet her father looked 
out and around, and she looked to the east; that she did not know 


whether her father looked to the east, but she saw him look around; 


3 
etd betelgmoo ed emit sd? vs sedd yeredt moiteds odd e592 Bblyco bas 
areted bsdeol ed gadd yaostt bouedtase sit mo ton eaw 129 ald anideoel 
Sadd ydoedt edd wort yours test evil tueds aaw ise eld sedw hetitde ed 
mo ton ec asdw teadd jasotors beixste Ons baooes etal bettide neds ed 
ed ff2@ tedt j;antop srw of tud dool ton Of end dostd Snvediase adt 
eft tede ase ton bib aed Sus ,1s0 ald ot neitustéa ysq ot eaw bLbd 
pedool anf Xosrd adt mo tog of szoted tedd sbib mid Yo bseds fours 
tox BES osc fodt pfoett bauodtess edd to tess deet ovkh esw of aes 
Hool gan bib end syedd mott bus ,tsdt votts aolteerib tedtte ai tool 
teat j;déxow ¢dgisrte betool yloo sd cu battcts of medw bas .fis ts 
—otus att to tuo toy ed ney dedt piles de afters yas 066 tot BED os 
sew 9c wone od suit cerit edt tuedsc sew trobtess edt tot¥e efidom 
od tostt bayodtace ont beesovo sc amit edt te sade :diett a yw tid 
asw ef noedw Das ,tued me solim &L to Of nadt retest yatog Jom esw 
dedd ;ivot ma adslis Of tuods yIno gdoort Baeosa bas serlt ede tie swted 
mo teo add qote blyuoe od ¢adt Bae boos, sxsw te0 els me esietd out 
sataoy Sl aedt eton rot i209 s govinh bed od tedé bas .emth es 

as emer ott yiletinededue baititest?, blow Insod ,tiftaisl 
-tisi edt mo ts9e tss8v ocd mi sew ade dedd baltitset ef .tédte? tod 
eit ai aew tadtom tad bas ,sedtet tod boided yLlotaibemnd eble basd 
edt te cottieocr als oi esw tentst tod rent ytdyls red ao tee reser 
ro gitanoro sit ao slengie galarew cts &eaiten teven ete tedt {Lleedw 
yon to bxred yaven bed bas ,batseo! srow efsagia gaiatew edt erode 
aeodw boyciqefh +o poet teve orsw ononm tadsd bas eidigin todt ototed 
enon eisy otedt wand ose an tet es bone ,sosla tadt te beeeoto bad édfe 
goifevert sion yodd todd beititeed teddaut of€ comid dantd te oredd 
nwob bewole bas yelie edt bedosorors yedt en ryed as eolin OL trode 
hexeel redtnt red tect ;havets Xool ot Adguvone snol taut beqoote Bas 
wou ton Drb ode dedd tees oft ot beslool sie bas ,bavots bas tuo 


ybavets fool wid we ode tud tesco oft oF bexool redtet red tedtenw 


5 

that she could see Ridgeland avenue; that there was nothing to 
obstruct the view; that the night was dark; that she could seek the 
lights at the Ridgeland station and the street lights over the cross= 
ing at Ridgeland; that she did not see any train; that when they 

got on the eastbound track she looked again, but she saw no lights 
except at the station and the street lights at Ridgeland; that she 
did not look again thereafter and did not remember anything after 
crossing the first tracks until she found herself in the hospital; 
that she did not remember hearing any whistle; that she did not at 
any other time hear bells at that crossing, and in that accident her 
mother, Lottie “old, was killed, 

There is evidence of witnesses who testified that they were 
present on the night in ouestion; that there was no danger signal 
as the train approached; that it was a clear night, and one of the 
witnesses testified thot as he crossed the tracks he could see to 
the Ridgeland svenue station and thet the lights were burning on the 
platform. There was other evidence to the effect that the only signal 
given wes just at the time or prior to the accident, when the sound 
of a loud whistle was heard, and the crash followed, 

On the question of lights on the train there is evidence by 
witness David R, Mandell, who testified he was on the train in the 
second coach; that just before the accident the lights went out in 
the train, and that it traveled about 100 feet with the lights out 
before the impact. He further testified th=t as the train crossed 
Ridgeland avenue the lights went out, and »s soon ss they got across 
Ridgeland avenue the lights came on again, end remained on for about 
50 feet, and then went off and stayed off. 

The facts are in dispute, which is evident from the testi- 
mony of the witnesses who were heard st the time of the trial, 


The defendants! position regarding the evidence is that 
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the court not only at the close of the plaintiff's case, but also at 
the close of the hearing upon all the evidence, should have directed 
a verdict for the defendants, 

The question is a close one 3s to the negligence of thse 
defendants, and in order that the trial might be fair and orderly, 
the discussion of the attorney's st the close of the hearing of the 
evidence should have been upon the fects as they appesred in the 
record, It does savpear, however, th=t counsel for the pleintiffs in 
arguing before the jury made several statements which were not justified 
by anything in the record. In the discussion of the facts counsel 
for the plaintiffs sought to introduce certain newspapers having some 
bearing upon the operation of these trains on the surface of the 
street crossings, and the advocacy by them of ssfety messures, Counsel 
for the defendants objected to the exhibition of these newspapers by 
counsel for the plaintiffs, and this objection was susteined by the 
court. Just what influence these publications would have upon the 
jury in arriving at a conclusion, is not made clear, 

It also appears thet counsel for the plaintiffs made this 
statement in his argument before the jury: 

"One more thought about this contributory negligence, you know 
the court is going to give you a lot of instructions. tach 
instruction, you will recall, says, 'If you believe so and so 
to be the fact, then so and so is the law.!' The lawyer for the 
defendants prepares whatever theory he has for his instruction 
end then the lawyer for the plaintiffs whatever theory he has 
and submits them to the court, The court only passes on whether 
or not the conclusions on the law are correct and if the facts 
are righte In this case the defendants gave 40 instructions and 
I have given 3 or 4." 
To make this statement before the jury was clenrly erroneous, It was 
in effect an effort to prejudice the jury against the defendants in 
this action, Calling attention to the fact that the defendants had 
given 40 instructions and the plaintiffs 3 or 4, was clearly in 
violation of the rule thet the court is the author of the instructions 


when he directe the attention of the jury upon the questions contained 


in the instructions, If counsel would bear in mind that the instructiong 
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are not counsel's instructions, but are given by the court to guide 
the jury as to the law upon the questions involved in the trial of 
the case, he would not make a statement such as was made in his 
sreinent to this jury. The court had not instructed the jury at the 
time, and of course there was nothing in the record which would 
indicate that the number given for each of the parties was known 
and in the record, 
That is not all regarding this argument complained of by 
the defendants. When counsel ststed in the presence of the jury and 
called attention to the fact th=t defendants had shadowed the 
witnesses on December 24, 1935, he admitted thet this was merely his 
inference and not evidence in the case, Then why discuss it if it is 
not properly in the record for the vourpose of proving the issues 
involved in this trial? Again,counsel for plaintiffs made this 
statement: 
"I want you to remember when you get back to your place of 
business, when you think of this unfortunate woman, to think of 
these youngsters, ask yourselves the question, 'Have I done 
my duty to my fellowmen?‘ Heaven help your verdict, may it be 
mine, You may answer the question in the sffirmative," 

And then after making this statement, which wes clearly an erroneous 

one, counsel concludes by saying: 
"I want to thank you and ask you in the spirit of decency and 
in the spirit of the season and in the spirit of the holidays, 
gentlemen, to be fair to everybody concerned, Don't be carried 
aways * * *f 

This was objected to and the objection was sustained by the court. 

Of course both sides in the trial of a case are entitled 
to a fair hearing, and arguments of counsel should be based upon the 
facts as they appear in the record, but the hearing is never fair 
where counsel tries to influence the jury by statements tending to 
create passion or prejudice. In this case counsel should hsve 
restrained himself in making an argument which might tend to influence 
the jury and prejudice the rights of the defendants. It is to be 


regretted that his argument for the plaintiffs was an appeal not 
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justified by the facts, and ss it was clearly erroneous it will be 


necessary to reverse the judgment ond remand the cause for further 


trial. 
It also appears from the record that judgment was entered 


against the defendants, as individuals and not against the defendants 
ag receivers to be paid in due course of their sdministration. 
Attorneys for plaintiffs point to the Civil Practice Act 
Ch. 110, See. 220, Ill. State Bar Stats, 1935, which provides that 
in all appeals the reviewing court may, “in its discretion and on such 
terms ss it deems just, * * * order or permit the record to be amended 
by correcting errors or by adding matters which should have been in- 
cluded," Counsel for the defendants reply by stating thet it was 
necessary for defendants to appeal in order to call to the attention 
of the Appellate Court the form of judgment which was entered. While 
it is true that the court may of its own motion direct that the record 
be amended to correct errors by adding matters that should have been 
included therein, the same right was given the plaintiffs in this 
case, but no motion was made, nor was an order entered in the trisl 
court correcting the judgment by adding the words, "and thet the same 
be paid by the receivers in due course of their administretion.” We 
will assume that counsel for plaintiffs knew the law, and it was his 


duty to make a motion to correct the record, 
In considering the facts as they appear in the record this 


court does not intend to create the impression of expressing an 


Opinion as to the merits of the controversy. 
For the reasons stated herein, the judgment is reversed and 


the cause is remanded, 
REVERSED AND REMANDED. 
DENIS E. SULLIVAN, Ped. AND HALL, Je CONCURs 
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BECCA ALEXANDER and JENNIE LZVI, ead 7. 
(Plaintiffs) Appellants, APPEAL FROM 
Ve 


SUPERIOR COURT 
CHARLES He. STERN, et al., 
Defendants below, 


CHARLES H. STERN and MABRBOE S. STERN, COOK COUNTY. 
Individually and as Executors and as 

Trustees under the last Wili and Oo ” Ty +r = A 
Testament of ESTHER STERN, deceased, fod i, A. 6G I a 


(Respondents) Appellees. 


MRe JUSTICE HEBEL DELIVERED THE OPINICN OF THE COURT. 

The defendants moved the court to reconsider its ruling 
denying the motion of defendants to dismiss the appeal and to vacate 
the order denying said motion. In support of the motion the defend= 
ants show that the order or decree appealed from was entered on 
July 12, 1935, and notice of appeal was filed by the plaintiffs in 
the office of the clerk of the Superior Court on October 9, 1935, 
and a copy served on the defendants on October 14, 1935, 

In the printed brief and argument of the defendants filed 
herein, the point is raised that the Appellate Court had no juris- 
diction to entertain this appeal after the filing of the notice of 
appeal by the plaintiffs, which was filed in the office of the clerk 
on October 9, 1935, within the ninety days provided for by the Givil 
Practice Actes Oh. 110, Pare. 304, Sec. 76, Sub-section (1), Ill. State 
Bar Sts. 1935, 

The plaintiffs filed their petition for leave to appezl to 
this court on July 13, 1936, which was after the expiration of ninety 
days and within a period of one year from the date of the judgment, 
end the defendants, in support of their motion, contend that in the 
above entitled cause a judgment was entered for the defendants on 
July 12, 1935, and that the bill of complaint was dismissed by the 


court for want of equity. Further in support of their motion, the 
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defendants call our attention to the case of People ex rel Martha L, 
Bender Am@x, Petitioners, v. Joe A. Davis, Judge et_al, Nespondents, 
Illinois Supreme Court December, 1936, Yoc. No, 23662, wherein the 
court says: 

"The right to appeal is absolute if exercised within 
ninety days frou the rendition of the judement decree or 
determination of the Trial Court. Thereafter and within one 
year, the Appelhnt must show by affidavit that his appeal 
hes merit, and that the delay was not due to his culpable 
negligence, But if an appellant files notice of appeal in 
the trial court within ninety days, he has taken his apveal 
* * *, He has had the anneal the legislature intended him 
to have * * *, There is nothing in the act authorizing a 
court of review to grant permission to an avoellant to file 
its notice of appeal in the reviewing court after it head 
availed itself of the right within ninety days to file such 
notice of appeal in the triel court. “hen the original appeal 
was dismissed the suit was ended," 

In the consideration of the defendants! motion it spoesre 
from the record thst the plaintiffs filed a notice of appeal and 
proof of service in the trial court on October 9, 1935, and that by 
reason of the filing of this notice the appesl was taken, and this 
court is without jurisdiction to grant the appeal prayed for in 
plaintiffs' petition. The plaintiffs not having perfected their 
appeal after the filing of such notiee, the original aoveal was there- 
by ended and the court is without further jurisdiction to grant the 
plaintiff leave to eppeal, 

Therefore, the order granting the plaintiffs leave to appeal 
4s vacated and set aside, together with the order of this court 
denying the motion of the defendants to dismiss the appeal for the 
reasons stated, and it is ordered that the defendants’ motion to 
dismiss the appeal ‘e allowed, 

APPEAL DISMISSED, 
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AGATHA JANUSZ, 
Appellant, 
APPEAL FROM SUPERIOR COURT, 


COCK COUNTYe 
92QTA L210 
Pe VJ G é. 9 fe @ U 7 O 


MR. PRESIDING JUSTICE SULLIVAN 
DELIVERED THE OPINION OF THE COURT. 
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DRe LEWIS KENT EASTMAN, 
Appellee. 
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By this appeal plaintiff, Agatha Janusz, seeks to reverse 
an order entered October 18, 1935, vacating the trial court's 
prior order of September 16, 1935, which Ste the judgment 
theretofore rendered against plaintiff July 5, 1934, and allowed 
plaintiff to file within twenty days her answer to defendant's 
special pleas 

Plaintiff filed her second amended declaration May 4; 

19355 charging defendant, a physician, with negligent treatment 

of her ailments. May 16, 1935, defendant filed a plea of the 
general issue and a special plea, alleging in substance that he 

was a duly licensed physician and surgeon and regularly practiced 
his profession in Chicago for a long time prior to attending 
plaintiff; that the injuries and ailments of pleintiff mentioned 

in her second amended declaration, which he was hired to treat, 
were sustained by reason of plaintiff being struck by an automobile 
heing operated by the New Way Home Service Corporation end one 
Victor Buklewiez; that in luis endeavor to cure end heal plaintiff 
of said injuries and ailments ue readerea the professional services 
alleged in her declaration; that plaintiff “made claim agains t® 


the iiew Way Home Service Corporation and Buklewiez on account of 
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her said injuries, charging said injuries were sustained by her 
as a result of the aforesaid automobile striking her; and that 

on Jume 16, 1931, she settled her claim ageinst said New Way Home 
Service Corporation and Buklewioz for ©13,750 and gave them the 


following written release: 


"Know All Men By These Presents, That for and in consid~ 
eration of the sum of thirteen thousand scven humred and fifty 
§$13,750) to the undersigned in hand paid, receipt whereof is 
hereby acknowledged, i; Agatha Jemusz, for myself, ry heirs, 
executors and administrators, hereby forever releasey acquit md 
discharge New Way Home Service Corporation, a corporation, its 
agents and servants, and Victor Buklewiez, his heirs, executors 
and administrators, and esch of them, of end from any ané all 
claims, demands, actions and rights of action of whatsoever nature 
and howsoever arising from the beginning of the world to the date 
hereof, which the undersigned now has or might have 2gainst eaid 
New Way Home Service Corporations, a corporation, and Victor 
Buklewicz, and each of them, and particularly, but not in limitation 
of the foregoing, of and from any and all claims, demands, actions 
and rights of action which the undersigned now has or might have 
against said New Way Home Service Corporation, a corporation, its 
agents and servants and Victor Buklewiez, his heirs, executors 
and administrators, and each of them, resulting from an automobile 
accident occurring on or about the cighth day of February, 1930, 
at or near the intersection of Kostner Avenue and Division Street, 
in the City of Chicago, County of Cook and State of Illinois 

“In \iitmess Whereof, I have hereumto set my hand and seal 
this 16th day of June, Ae De 193516 

her 
"Agatha X Janusz (Seal) 
Mark 


Witness to Signature: 


James Ae Tracy 
Address 


C. Helmer Johnson, 130 Ne ‘ell Ste 
Address 

Plaintiff's general and special demurrer to jefendantis 
special plea was overruled June 8, 1935, and she was granted leave 
to file an answer to said special plea within fifteen dayse July 
5, 1935, plaintiff havine failed to file an answer and electing 
to stand by her demurrer upon defendantts motion to dismiss, 
judgment was entered on the pleadings in his favor and against 
Plaintiff. Thereafter August 2, 1935, within the same term and 
also within thirty days from the etry of the judgment, plaintiif 


filed her verified petition in which she alleged substantially 
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that by reason of the negligence and malpractice of defendmt she 
suffered serious and permanent injuries, as a result of which she 

is now completely incapacitated physically and unable to leave her 
bed, and will remain bedridden for the rest of her life; that 
"several declarations and demurrers thereto were filed by plaintiff 
and defendant, respectively, and finally to the plaintiffts second 
amended declaration defendant filea a special plea May 16, 1935, 

to which her Mm&k former attorney did not file an answer after her 
demurrer to same had been overruled; that she was not advised of 

the order of June 8, overruling her demurrer to said special plea 
and of the judgment order of July 5, 19353; that she was physically 
unable to investigate the status of her case personally ad that, 
although she repeatedly requested iniormation as to same from her 
former attorney, she was unable to discover the true state of 
effairs; thst she then advised wer eeeme attorney that "she had 
never signed any release with regard to any claim for injuries 

which she suffered * * * particularly she never signed any releases 
or release as set forth in the defendantts special plea;" thet she 
“is able to sign her name in the “nglish language and has always 
been eple to sign her signature cither in the Polish script or the 
English script;" that "at no time has it ever been necessary for 
her to sign her neme with the mark tXt;" that upon learning "the 
true state of affairs," she retained new attorneys in the place and 
stesd of her former attorney and now desires leave to file her answer 
to said special plea of the defendant so that she may pe afforded 

an opportunity to have this cause heard on its merits; and asked that 
the judgment aginst her of July 5») be vacated and that she be given 


leave to file her enswer to defenudansts speciel plea within twenty 


days ” 
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The same day, August 2, 1935, plaintiffts former attorney 
was granted leave to withdraw his appearance and the law firm of 
Meyer & Meyer was granted leave to file its appearance in her 
behalf. Plaintiff was allowed to file her motion, supported by 
the aforesaid petition, to vacate and set aside the judgment of 
July 5, 19355 and the hearing on said motion was continued to 
September 16, 1935. 

September 16, 2935, an order was entered upon an ex par te 
hearing vacating the judgment of July 5, 19355 and granting Leave 
to plaintiff to file her answer to defendant's special plea within 
twenty dayse On the following day, September 17, 1935, defendant 
moved to vacate the order of September 16, 1935, which motion the 
court ordered to be entered and continued until September 20,5 19356 
This last motion was kKeard Octeber 18, 1935, and the court ordered 
that the order ef September 16, 1935, waceting the judgment order 
of July 5, 1935, “be and the same is hereby vacated and set aside," 
thereby reviving the judgment in favor of defendant of the last 
mentioned dates 

Plaintiff contends that the trial court hed jurisdiction 
on September 16, 1935, to vacate the judgment previously entered 
against her and that its action in setting aside the order by 
which the judgment was vacated is not supported by the evidence. 
Defendant's theory is that the action of the trial court in setting 
aside the order of September 16, 1935, by which the judgment against 
plaintiff had been vacated, was proper and amply supported wy the 
evidence; that the action of the court in entering the order of 
October 18, 1935, was discretionary and no abuse of its discretion 
is shown; end that plaintiff made no showing ef facts sufficient to 


void defendant's special pleas 
It is the established and practically wniversal rule that 
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a settlement with and release of all rights to recover against 


an original tort feasor by the injured person, operates as a bar 





to another action for malpractice against the physician or surgeon 
who treated and is charged with aggravating the injury. (Adams v. 
DeYoe, 166 Atle (We Je} 485)0 In Guth v. Vaughan, 231 Ills App. 
143, the plaintiff was injured by being struck by an automobile 
operated by one Florsheim, and the defendant, Dr. Vaughan, treated 
the plaintiff for such injuries. Plaintiff settled her claim 
against Florsheim for “225 and later brought an action against 

Dr. Vaughan to recover damages from him on account of hie alleged 
negligenee in treating her injuries. It was held thet the settle- 
ment with Ylorsheim was « bar to the action against Dr. Vaughan. 
in the ceurse of its exhaustive opinion in that case the court 
said at ppe 1498150: 


"In Pullman Palace Car Cos v+ Bluhm, 10° Il]. 20, where 
it was claimed by the plaintiff that one of his arms had been 
broken by reason of defective workmanship by the deféndmt in 
constructing and erecting a certain derrick, the court said, in 
considering the enhancement of damages as the result of malpractice, 
that if the plaintiff exercised ordinary care to keep the broken 
parts of the arm together and used ordinary care in the selection 
of surgeons and doctors and nurses, and employed those of ordinay 
skill and care in their profession, and yet, ‘by some unskilful or 
negligent act of such nurses or doctors or surgeons, the parts 
became separated and a false joint was the result, appellant, 
(defendant) if responsible for the breaking of the arm, ought to 
answer for the injury in the false joint.‘ And, further, ‘the 
liability to mistakes in curing is incident to a broken arm, and 
Where such mistakes occur (the injured party using ordinary care), 
the injury ensuimg from such mistakes is properly regarded as part 
of the immediate and direct damages resulting from the breaking 
of the arme! Chicego City Rye Coe Ve Saxby, 213 Ill. 2745 Chicego 
City Rye Coe Ve Cooney, 196 Ill. 4663 Variety Mf ge COs Ve nandaker 
227 Ille 223 26 Cyc. 1384. in the Landaker case, supra, the court 
sanctioned an instruction that contained the following: ‘The law 
regards the injury resulting from the mistakes of the physician, or 
from the failure of the means employed to effect a cure, at a part 
of the immediate and direct demages flowing from the original injury.! 
6 Thompson on Negligence, sec. 72333 Purchase v. Seclye, 251 Mass. 
434; Sucizer ve Carpenter, 183 Inde 236 

"It follows, therefore, that, if there had been evidence 
that Florsheim was liable for the injury to the plaintiff, he would 
have been liable for the effects of the alleged malpractice of the 
defendant and that the release which was given to Florsheim would 
ve a bar to the present suit by the plaintiff against the 
defendant." 


It necessarily follows that if the facts set forth in plain- 
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tiff's special plea are true, such plea is an effectual bar to 
Plaintiff's action. As heretofore shown, defendant averred in 
his special plea that the ailments and injuries for which he 
treated plaintiff were the ailments and injuries suffered and 
sustained by her as the result of being struck by the automovdile 
operated by the New Way Home Service Corporation and Buklewies 3 
that she made a claim against said corporation and Buklewiez for 
damages on account of her said injuries; that she made a settisment 
of such claim with said corporation and Buklewicz for 13,7503 and 
that she gave them a written release of all claims and rights of 
action of every kind and nature which she had or might have against 
them, resulting from the automobile accident in question. 

Neither in her verified petition filed in support of her 
motion to vacate the judgment, nor upon the hesring of defendantts 
motion to vacate the order setting aside the judgment, did plaintiff 
directly deny that she made the settlement alleged. On the other 
hand, attormey C. Helmer Johnsons who represented plaintiff, and 
attorney Abe R. Peterson, who represented the New Way Home Service 
Corporation and Buklewiez, both respected and reputable members of 
the Chicago bar, appeared before the court on the occasion of the 
hearing October 18, 1935, and stated that when plaintiffts action 
against the New Way Home Service Corporation and Buklewiez was reached 
for trial she settled her claim against said corporation and Buklewicz, 
the amount of the settlement wes paid and she signed the release, a 
copy of which is included in defendant's special plea with her mark 
witnessed by attorneys James A. Tracy and C. Helmer Johnsone 

But plaintiff insists that none of the witnesses was 
swern at this heering and therefore their evidence should be disre~ 
garded. Plaintiff prepared and had approved the report of procecdings 
of what took place at said hearing and incorporated same in the recard 


filed werein.e Inasmuch as it does not appear from said report of 
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procecdings whether the witnesses were or were not sworn, it will 
have to be presumed that the he2sring was properly conducted and 
that they were sworne However, even though we assume that the 
witnesses were not sworn, no objection was offered to their testi- 
mony and plaintiff cannot now be heard to complain. 

Defendant's special plea of settlement, convincingly 
established as it was, constitutes an absolute bar to plaintiff's 
action and it would have amounted to no more than an idle and 
futile gesture on the part of the court to have permitiec the 
order vacating the judgment to stand. 

For the reasons indicated herein the order of the Superior 
court of October 18, 1935, vacating the order of September 16, 
1935, setting aside the judgment in favor of defendant is affirmed. 

ORDER AFSIRMED. 


Friend and Scanlan, JJe, concur. 
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MRe HSIDING JUSTIC! SULLIVAN 
TELIVERED THE OPINION OF THE COURT. 

This appeal seeks to reverse a judgment for $4,200 entered 
against defendant, Harry Steiner, in an action tried by the court 
wituout a jury, brought by plaintiff, Sydney Stein, for commission 
claimed to be due him from defendant by reason of the sale by the 
latter of certain combination annuity and life insurance policies 
issued by the Equitable Life Assurance Society of the United States 
to persons intreduced by plaintiff to defendant. 

This action wes instituted September 2) 1931, and the plead- 
ings at the time of the trial consisted of the common counts, so plea 
of the gereral issue and a special plea, and replication. No question 
is raised on the pleadings. The issues were further defined by 
plaintiff's amended affidavit of claim filed October 11, 1935, and 
py defendant's affidavit of merits filed October 14, 1935.6 

Plaintiff's amended affidavit of claim alleges “that plain- 
tiff's claim is based upom an agreement between plaintiff and defend- 
ent entered into in to-wit, the month of April, 1931, that defendant 
would pay to plaintiff one-half of any and all commissions received 
by ¢efendent as a result of the sale or sales of annuity policies or 
vonds effected by defendoent as a result of the introduction to 


defendant by plaintiff of any person or persons to whom such poli- 
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eies or bonds should be sold; that defendant sole certain annuity 
policies or bonds to certaim persons as a result of an intro- 
duction by plointiff. Theat there is due plaintiff from defendant, 
after allowing to him all just credits, deductions and set-offs, 
$4,200, tegether with interest thereon at the rate of 5 per cent 
per annum.® 

Defendant's amended affidavit of merits averred "thet he 
did not enter into any agreement with plaintiff to pay to the 
plaintiff one-half (1/2) of any and all commissions received by 
the defendant as a recult of the sale or sales of annuity policies 
er bonds effected by defendant as a result of the introduction to 
éefendant by plaintiff ef any persam or persoms to whom such poli- 
eies or bonds should be soldj that defendant did net sell certain 
annuity policies or bonds to certain persons as a result of ean 
introduction by plaintiffs that aay introduction to defendant by 
Plaintiff of amy perso or persons to whom such policies er bonds 
were cold was net the proximate cause of the sele of such policies 
er bonds; that the plaintiff was not the procuring cause of the 
Sele of such policies er bonds; that if any agreement as alleged 
by plaintiff had ever existed between the parties to seid ceupey, 
it was thoreafter and prior to any sale of such policies or bonds, 
mutusliy rescinded and sbrogated by the oral agrecment of the said 
parties on or about the llth day of May, 19315; th:t curing the 
month of May, 1921, and prior to the sale by defendant of certain 
alleged combination anuuity and life insurance policies in connec@- 
tien with which the pleintiff claims his alleged commissions, the 
plaintiff acted adversely to the defendant and wes guilty of bad 
faith to the defendant in connection with said transactions, and 
endeavored to preveat the sale by eéefendant of said alleged combin- 
ation annuity and life insuranee policies; * * =," 


It is undisputed that plaintiff introduced one George Bets 
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to defendant on May 11, 1941, that defendant sold to Bates, his 
mother and his sister certain annuity and insurance policies of 
tiie Equitable Life Assuranee Ccociety of the United States (here- 
insfter for convenience referred to as the Bouitable) on May 29, 
1931, and that defendmmt received {8,490 commission by reason of 
said seles. The evidence, however, was in sharp conflict as to 
the nature ond terms of the alleged commigsion agreement between 
the parties and as to the alleged abrogstion of said agreement, 
It is not substantially disputed that after the date of the 
alleged agreement between the parties and prior to the sale of 
the policies by defendant, Stein did enter into an agrecment with 
an agency of another insurance company, undsr which he was to 
recsive a commission in excess of that which he claims he is 
entitled to receive from Steiner, in the event that such other 
agency rather than Steiner sold the policies to the mombers of 
the Betes family; and that in pursuance of information furnished 
by plaintiff to such other agency, the latter endeavored to sell 
somewhat similar policies te the said members of the Bates family 
in competition with defendont. 


Defendant contends that he promised to take care of plain= 





tiff only in the event that Stein sold policies to some of his 

clients; thet Steints adverse activities constituted bed faith 

and disloyalty, and that when information thereof came to him 

May 11, 1931, he repudiated with plaintiffts consent any arrange- 

ment which the parties theretofore had with reference to commissions 

and thet solely through his own efforts, and despite plsaintiffts 

adverse activities, he sold the policies to the Bates family. 
Plaintiff's theory is thst he was a mere middleman and 

not either en agent or broker and that after he had introduced the 

*eustomer" to defendent he owed no duty of any kind to Steiners 


and that there was no evidence in the record of adverse activities 
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on his part or to support plaintiff's contention that another 
insurance agency sought to sell insurance to the Bates family 
as a result of information furnished by him. 

The trial court predicated its finding and judgment 
solely on the question that the agreement between the parties 
econtemolated the payment of the commission claimed on the basis 
alone of the introduction of the purchaser by plaintiff to defend- 
ant, and, such introduction having been shown, plaintiff was 
entitled to recover. 

hegardless of whether plaintitf was to receive as his 
share of defendant's commission on the sale of the policies in 
question one-half or a "split", or whether defendant was to take 
care of pisintiff, the conclusion is inescapable that plaintiff 
was to receive commission only in the event that he "would procure 
or assist in procuring the sale" of the policies. 

April 30») 1931, the first day he met defendant, Stein 
exacted a promise from Steiner that he would not attempt to contact 
Bates, the prospective purchaser, before he (Stein) would even 
give him Bates's namee Under the admitted arrangement of the 
parties, defendant was precluded from seeing or talkine to Botes 
until what Stein considered was the opportune time. It was not 
wntil May 11, 1931, that plaintiff brought Bates to defendant's 
office and introduced him. Im the meantime, from the day 
he first met defendant, plaintiff, according to his own testimony, 
spent an average of about an hour a day for the succeecing seven 
or eight days with Steiner, assiduously applying himeelf to learn 
from him the advantages and outstanding features of the particular 
policy so that Stein might the better present its merits to Bates. 
From time to time plaintiff reported to Steiner the progress he was 
making with Bates. During this period Stein assumed the exclusive 


duty of interesting Bates in the purchase of policies for himself 
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and members of His femily, and on May 7, 1951, he secured from 
defendant an Scuitable policy for ~100,000 on Bates for presentation 
toe the prospect 50 that he might examine its terms. fFiaintiif re- 
turned this policy a day ox twe later with the statement that he 

did not think he could sell the wuuitable policy to Bates, and 

upon being asked why, merely said "I just won't be able to close 
theme” Up to this point Stein had not introduced Bates to Steiner 
and he had himself personally assumed the entire responsibility of 
making the salee <tsin's conduct thus far certainly does not bear 
out his contention that his sole obligation under the agreament was 
to introduce Bates to defendant in order to earn hie commissione 

But pleintiff's ardor in defendant's behalf hac perceptibly cooled. 
Before intreducing Bates to Steiner, Stein had comtacted Marsh & 
MeLennan, another insurance agency, which offered him a larger 
commission if Bates purchased policies ef «= similar nature issued 
by the Penn Hutual Life insurance Company, which such other agency 
represented. Plaintiff even told defendant that he thought it would 
be useless to bring Bates in to meet him {Steiner], but when plain~ 
tiff was advised that, if he did not bring Bates in, defendant wouid 
£0 and see him, Stein finally consented to “bring himineMAs hereto- 
fore stated, plaintiff introduced Bates to defendant on Mey lily, 
1931, but immediately before doimg so hd teken him to the office 

of Marsh & McLennane Flaintifi teld defendant later the same day 
thet he had been over to Marsh & Melennants office to “see then" 
about submitting Penn Mutual Life policics te Bates. Stein testi- 
fied, in effect, that defendant protested ageinst his contact in 
this regzrd and "raised his voice a bit". Defendant testified as 

to this oecurrenee that he not only protested against Plaintiff's 
inimical conduct but insisted that "if { sell the Equitable con- 


tracts, you are not going to get any pay from me of any kind" and 


a 
moti bourosa ef ,Léer ef... Ys no bre «yiimst aiid to etedmem brs 
nokietuescig tel asts no 00O,00L2 ret yoiley oidstdinpt as tashmeteb 
est tiiieisls .amted agi osnimexo Jryim el tats 0G Ioaqeetg st oF 
ent tanild Snomessda offs Ativ usitsfl owt ze yess 2 yotLog aind Bomtsud 

bas eseted ot Yotlog sidsdiugi sdé {Loa blyoo gif anidd sen bib 
eecio of ofds ad Stnow taut i" bisa yfotem .ydw bedee anmted nogr 
sestet& o¢ as¢s@ Geowbossai tem bed aiodS Jmiog ein? of qv "rents 
to ytifidianoges: stisao eg besweas (ifameareg Tfoumid bed en bas 
aed tog aceb vinisttscos tat cudd tosbnoo atmied. else eds patoem 
aa8 See mess ant rshay moiisyiido ofoe aid tadi apitmetimes aid tyo 
»coteginmos sid mrss of¢ rabte at ¢asbaoish of asta& eouborini ot 


ui tobis elttitnisite suf 


a 
oS 


«bofoos viditaeeots¢ bat tTiared etinshas 
& faxun® feta Bae o Sead mietc ,tenietc of astad 3 suioubottat oxo ied 
‘anual s mid Sotetio dotdw .yonsas eaisivent tedtone ,nannolol 
beyeal ousten tefimate 3s To velotfeq beasdoing aes tL ‘aleeTees 
Yonegs rondo dove Soidw .Yaagmed sonstuanl et he Loud sii ent ong ve 
Hisow $1 ddasocdd off sit tucbastseh SfLot mews itidmiels . bednoasiqet 
~fiislg stony tud «lasnie3@] mix toom ot mi aet]e yuiid ot seofoar od 
Bisow dmebristeb emi esSs& unitd gon brb of Th . tacit hoatvbs aaH tke 
—cisted aAvegPiniiti snicd" et boFnecmeo vifanit ateg2 met 602 bas oy 
if Yah no dnabastsh of sets& Seouhetant Thitatefg .betate etot 
eaktte sme of min movat Bul og umtoh stoted yistalbomal Jud (Leer 
ysb amen ett codel émshas'ted hfot rilgntefl setannato 32 dere to 
mods soa” ot galtto atematoM 2 dears oJ tovo aoed bad of dasté 
-ifsedy mista ,2a3s8 of aoistfoq otif faute anati anti? hedve tywods 
mi Poatnoo eis tentons bedeotota Jacbnotobd sects ytoeTte at bolt 


an fhe 


: 


Viteo? tasbacted "tid s soltevw aid besist" haa byEust eisdd 


attikintelg jesteas beteetexq vino ton od tend sgmextysoe elit oe 


~meo efdadivupi eft {Loe Ll Ii" g¢eclt bo¢gektant gud tomsbmoo preenan 


* 


bus "Smid ves lo se gout Yeq Yas top ot gatey tom ota nee cebenut 


-6< 


that Stein answered, “that is all right, because you cantt sell 
the Equitable contracts; I am with Bates and { em going to sell 
him Penn Mutual contracts.* 

Defendant testified that between May 11) 1931, and May 
295 1931, when Bates purchased the Equitable policies from him 
on his lawyer's advice, he neither saw nor spoke to Steines As to 
whether he had met or talked to defendant between May ll, 19315 
and May 29, 1931, Stein's recollection was decidedly hazye The 
defendant also testified that prior to May 11, 1931, plaintiff 
had not told him that Bates was going to examine policies ef a 
similar nature of other companies or that he [Stein] was going 
to make commission arrangements with other insurance agencies, 

It is clear after a careful examination and camsideration 
ef all the evidenee in the record thet the construction placed by 
Plaintiff himself on his agreement with defendant for commissions, 
from its very inception, refutes his claim that he carned the right 
to share in defendant's commission merely by introducing Bates to 
Steiner. When he did introduce Bates to defendant he accompanied 
his introduction with the statement that he was a hopeless prospect 
and could not be sold. Prior to that time Stein had exclusively 
underteken the task of procuring the sale and it is idle to urge 
now that his sole function under the agreement was merely as a 
middleman to introduce Bates to Steinere 

Plaintiffts ecotention in this regard is further refuted by 
the theory advanced in his original affidavit of claim, wherein it 
is averred that “plaintiff's claim is based upon an agreement by 
defendant to pay plaintiff a commission of $4,200 if plaintiff would 
procure or assist in procuring the sale of a certain annuity bond.* 
While plaintiff's original affidavit of claim, as well as his amended 
affidavit of claim, was verified by one of his attorneys, that fact 


does not detract from the force of the admission contained therein 


a 


ifes ities voy sausesd ,.Sagit fis ei tads" . betewens féesd2 tedd 
fise of amnion ma I bun este tiv me I patestines ofdatiupt erft 
S,atostimo fautei need mii 
Yall bus 4fh0L «ll yak noowsad jsdd poitidess #aisebdn0Ise 
mid mort setotfLeg sidetiups eat beasthotwg aede@ mesw ,fLO@I ~@s 
og ai aniadi of sdoge tom waa asitica ed .eakvbs ='aeywal aid mo 
giS0@L ,iL Ys noewded dashnoted o3 pediet to fem bed of Test ote 
ent .ysed yibebiesb asw noisootiocex atatesS pL&eL ¢@& Yall bus 
tiidmiefa ,£LO@L «ff ys ot sxoita geds dDeitiseed oels tnshastob 
a tO e9icifog stinsxo of aniex eaw abtad tedd mid bfod Fos Seal 
anies aay [aies@j] of tent to eolneqano tadte te stpdsm tafiake 
saotansys vonstyvant redde diiw ainomsgastts selapémmes eaem ot 
meidarebilasoo ime noitgemiosxs [Ipiotso s retts teefo si 2i 
wi bossig noitoytiameo off god breoot sit ai eanebive edd Lis te 
eanolsaimmoc 101 tnbnoteb Giiw Jusmsetgs aid me Theemid ttitaisigq 
teaia ent beatss od icdt minlo ald setwiot .fekiqeani ytev ett mort? 
O? asteG@ gntosborsni vd yf: nolsalmmmoo 2iinsibneted) at exede o¢ 
beinagaooos of Gaohucted ot usds& sovbotdat 6ib ef sedW .tegted® 


gseqaorq aeefcqod os asw sf dad taoststed¢a oft dtiw mottombettai ete 


Ylevicrfoxe bok nisdu earit gent of toisd .bfoe od tom biseo ime 


spi od afhbi si ti drs ofsa ont guitusenq te dead ont pets rebniy 


& 8&5 Yletem eow tnomeetas ont tobay sotteanrt efee ell derld won 


Sontlado o¢ sete copbevteat of mamofbb tm 


yd besetex tess? si Seeger cist at sotdeedeso e'ttiseiel[s 


$£ sieusniv .girlio to tiveb tits isateizto aid mi boonsyvbe qroedt ont 


Yo dremcetms ae deégw beard gi ahelfo a'tiidgatage* gelt borreva al 


hisew Tiitsisfa Ti COSehE to colseimuoa a tikvaieia Wy oF tnsbre leh 


".S20d \Ydinane aieices 9 Be.efsa astt arlisoo tg of teteas +o SPTLIOOTY 


Sehuems sir as [Lew es watefo Te sivebiite Lamisixo a'’Tiitetsig sLiddW. 


#oet gadd .evyenioits eid to SHO Yd hellixsy saw emin£o to sivabtile 


MisTeds oenizines soteainbes of To sorol st moxt sosuteb tom aeob 


Fa 


that his commission was to be earned by procuring or assisting 
in procuring the sale of the policies. This affidavit ef claim 
surely was not filed until after consultation between plaintiff 
and his attorney and Stein muct be presumed to know the contents 
of it. There was no showing or offer to show that the original 
effidavit was inadvertently or mistakenly dravm and it is fair 
to sssume that it more truly portrays the agreement of the 
parties then the amended affidavit of claim tiled four years 
later. 

After plaintiff's intensive initial effort over a period 
of more than a week to personally sell the policies to Bates, 
his sttitude changed and he not only did net offer any further 
assistance toward procuring the sule for defendant, but the evi-g 
dence is convincing that his efforts thereafter were bent on 
denviving Steiner of euch sale. 

Plaintiff's insistence thet he wes merely ce middleman, 
and, as such, had no ether duty to perform to esrn his commission 
than to bring about the introduction of Betes to Steiner comes vith 
peor grace, and his position in this respect is untenable. In Ruling 
Case Law, vole 45 pe 330, it is said: "A broker is simply a middle- 
man, within the meaning of this exception, when he has no duty to 
perform but to bring the parties together, leaving them to nego- 
tiate and come to an agreement themselves without any aid from hime 
If he takes, or contrects to take, any part in the negotintions, 
however, he cannot be reg=rded es a mere middleman, ne matter how 
slicht a port it. may be." To the seme effect are Jenson v. Bowery 


37 Ne De 3525 164 Ne Yo 43 Clopton v.- Meevess 24 Ideho 293, 123 





Pac. 9073 Stapp ve Godfre » 158 Tae A769 139 Ne Ve 893.6 These 
cases hold that the status of a middleman exists only where one, 
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exercise for either his skill, knowledge or influence, merely 
prings them together to deal for themselves, he standing indifferent 
between thems; and that if he assists either party in effecting or 
megotiating the tradc, or if he takes any part in the negotiations, 
however slicht, and even though he may do so without any prior 
agreement so to dQ, he becomes a partisan agent and cannot be ccn= 
sidered a middleman. 

Plaintiff did not stand indifferent between Steiner end 
Bates. For the eight or nine days immediately following .pril 30, 
1931, when he first met Steiner, pleintiff actively negotieted in 
éefendant'ts behalf to sell the policy to Bates, bui, thereafter, 
for the rearconse already stated, his ceflorts appear to have been 
directed to frustratine defendant in his efforts te close the in- 
surence contracts with the said Batese In ovr opinion, the ecvi- 
dence dots not show that pleintiff's status wes that of a middleman 
and it was incumbent upon him te prove thot it was, not enly at the 
inception of the transaction but threuchout its entire course. 
(Jenson ve Bowen, suprae) 

Whether we denominste plaintiff's status as thet of broker 
or agent makes no material difference. Designate his capacity 
what you will, from the moment Stein became interested with defendant 
in the sale of the Ucuitable policies to Bates he owed his principal) 
Steiner, the duty of loyalty and good faith, and he was prohibited 
under the law from acquiring rights in the sale of the policies 
antagonistic to defendant, with whose interests he had become 
associated. In passing upon a somewhat analagous situation in 


Davis ve Hamlin, 108 Ill. 39, the court said at pp. ABW49 8 


“The subject is not comprehended within any such nerrowmess 
of view as is presented on appellant's part. In applying the rules, 
it is the nature of the relatien which is to be regarded, and not 
the designation of the one filling the relatione Of this principle 
Bispham says: ‘The rule under discussion applies not only to 
persons stending in a direct fiduciary reletion towards ethers, 
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such as trustees, executors, attorneys end sgents, but also to 
those who occupy any position out of which a similar duty ought, 
in equity and good morals, to arise.! (Bispham's Hyuity, sece 
93-) * * * The rule we apply, as to its broadness in extent, 

is aptly expressed in the American note to Keech v. Sandford, 

1 Leade Cases in Eqe 53, as follows: ‘\Wherever one person is 
placed in such relation to another, by the act or consent of 
that other, or the act of a third person, or of the law, that 
he becomes interested for him, or interested with him, iq any 
subject of property or business, he is prohibited frau acquiring 
rights in that subject antagonistic to the person with whose 
interests he has become associated. ?* 


In Hafner v. Herron, 165 Ille 242, in discussing the 


question of bad faith on the part of an agent or broker to his 


principal, the court held at pe 2473 


"But it is well settled, that if an agent or broker is 
employed to transact a particular piece of business, and in the 
transaction is guilty of bad faith to his princbpal, he thereby 
forfeits his commissions. (\wharton on Law of Agency, sece 336.) 
* * * In the application of this rule it makes no differenee 
whether the result of the agent's conduct is injurious to the 
principal or not; in such case, the misconduct of the agent 
affects the contract from considerations of public policy rather 
than of injury to the principale ‘It matters not, that there 
was no fraud meant, and no injury donee The rule is not intended 
to be remedial of actual wrong, but preventive of the possibility 
of ite! (Young ve Hughes, 32 il. Je Eqe 3722)" 


The finding of the trial court, in our opinion, was not 
only against the manifest weight of the evidence, but was pre- 
dicated upon a misconception of the law applicable to the facts 
in this casee ie are impelled to hold that wider his agreement 

, With defendant plaintiff was required to procure or assist in pro- 


curing the sale of the policies, that the agreement was mutually 





rescinded May 11, 1931, when plaintiff first apprised defendant 

of his commission arrangement with the other insurance agency, 

and that in any event plaintiff by his adverse activities,=<bad——- — 
___-fattirumideleyeaty forfeited any right that he may otherwise have 


had to share in defendant's commissione 
¥or the reasons indicated herein the judgment of the Superior 


court is reversed. 
REVERSED e 


Friend and Scanlan, JJe,» concure 
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PAUL C. LOEBER, CHARL&S EH. FORK 
and AIB'TRT We SWAYNS, as trustees 
of the Leight Trust, 


a ed 


Appellees, 
APPRAL FROM 
Ve 
. CIRCUIT COURT 
14 WEST SLM STREMT PUILDING CORPORATION, ‘ 
@ corporation, CHICAGO TITLE & TRUST 
COMPANY, as trustee, PUNN MUTUAL LIFE 
TINSURANCE COMPANY, a corporation, and 

Be Ae PECK, as trustee, 


200K COUNTY. 
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MRe PRESIDING JUSTICE SULIIVA 
DELIVERAD THE OPINIG Of THE COURT. 


Le] 


Plaintiffs, Paul C. Loeber, Charler H. Fox and .lbert 
We Swayne, as trustees of the Leight Trust, filed a bill of 
complaint May 16, 1933, to foreclose their lien for 536,012.21, 
with interest from January 55 1931, on account of interest 
coupons owned by them which were originally attached to bonds 
of an issue in the principal aggregate amount of “875,000, 
executed by the ilm treet 8uilding Corporation and secured by 
its trust deed of May 5, 1927, conveying to the Chicsgo Title & 
Trust Company es trustee the property at 14 We. Ulm street, Chics co. 
Except as to certain issues decided on the pleadings, the cause Was 
referred to a master in chancery, who recommended thet the bill be 
Gisemissed for want of equitye The chancellor sustained plaintiffs* 
exceptions to the masterts report and entered s cecres March 2, 
1936, finding thet plaintiffs were entitled to a lien for $14,405.28 
with interest from January 5, 1931 (being 40% of the smount elsimec ) 


aud directing a sole of the property in defoult of the payment 


thereof. rom this decree defendents appeal. Plaintiffs filed a 
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notice of cross-appeal because said decree allowed only 40% of 
their lien claim instead of the full amowmt thereof, 
Plaintiffs complaint alleges that December 6, 1927, the 
Elm Street Building Corporation issued bonds aggregating $875,000, 
with interest coupons attached, payable at the office of Leight & 
Company, Chicago, and to secure said bonds and coupons it executed 
its trust deed to the Chicago Title & Trust Company as trustee 
(copy of trust deed attached to complaint as exhibit "A" ond made 
a part thereof); that plaintiffs are the owmers of certain interest 
coupons detached from the bonds of said issue, all of which interest 
coupons matured on and prior to December 5, 19293 that February 27, 
1930, the Chicago Title & Trust Company, trustee under said trust 
deed, exhibited its bill of complaint in the Circuit court of Cook 
county in case Noe B-196773, entitled Chicaco Title & Trust Company 
as trustee ve Elm Street Building Corporation et al», for the fore- 
closure of the lien of said trust deed; thet such proceecings were 
had in that cause that March 14, 1931, a decree of foreclosure was 
entered therein finding that the Chicago Title & Trust Company 
as trustee had a lien for its own benefit of $55,388.50 and for the 
benefit of the owners of unpaid bonds and interest coupons (exclusiw 
of the interest coupons owed by plaintiffs) of $971,011.08; that in 
said decree Leight & Company, as the owmer of the interest coupons 
heretofore referred to, was found to have a lien of $36,013e2l,y 
with interest from January 5, 1931, which lien was found to be sub- 
ject and subordinate to the lien of the Chicago Title & Trust Com- 
pany, in its ow behalf, and on behalf of the owners of bonds and 
interest coupons other than those owed by Leight & Company. 
Plaintiffs' complaint then set out verbatim paragraph 41 
of said decree, wherein it is ordered and adjudged that def endant 
Elm Street Building Corporation pay to Chicago Title & Trust Company 


as trustee $55,388.50 for its ow benefit and $971,011.08 for the 








to POA vino bewolfs setoesb bisa sayasosd Lseqqa-aaeto Le colton 
~teoosess demos [fut seat ‘to beatdent misfo aeli tieds 
acid ,TSOL ed rodsoo! dant asgofics satsiquos ‘atiivaisl 
000, 808% geitessimas abnod beyeel seltseregzrad ath tae soetsa aie 
4 tHyied to soiito edi ts sidsyaq ,beodesits apegsao. deoredat saan 7 
hetyoexo Jf anoquoo bus abaod bise sxyses ot bas pog.soisdD peor 7 
segautt ag yssquod gavcT 2 eLti? ogeoind ads ot Seed tants ett 
obem bem "A" gidinxs ac taisiqmoo ot bedostte bheeb vaund ss wes : 


gustetat asisstss to atsawo od ote ettitinisiq tant i(Roerestt 





teeretnt Aotrw to Ife .suzei bisa ‘to abned off mex? berfoateh onbaile: - 

evS Yresidel tens pOseL ,a isdasosotl of toitg bas me betwen anoqseo - 
geurd? bine rsbne sed¢eutd? «ynaqmeD tentT 3 eL3it ogesidd ont eOkeL 
feod lo ¢ryoo ¢isotid ond mt taislgmos to [Lid atk botididze .beeb 


- 
_xgiagned tamT 3 fit ocanttd belittae .éVPeet-@ .oW sand at bie 





~otet odd tot eofs ts notisteg7oD gntbling teense mid ov‘ setau ; 

stew egniSseootg dova gant tbe0b gents bise Te weit on to on cuaoto 7 
gid 

Baw stgactsstot io sstosh ge .f€@L .AL dorset tad? seus dads at bed ; 


“te OW eaean 
YRaqiod gaut? « effiT opanitid aft gadt smtbakt shoxods boredae : 


edd <ot bas G2.880,233 to tbisaed owo agi tot wets ea bas voteand as we : 
ey ieyLoxe) exogyoo Jcexstnt bas abmod bisgms to ate nwe ost %0 iia 
Su. bts CLA 

mi tans ¢80.£f0,. {7% to (attijnieiq yd heree anequoo saotetat ant 


Js pErmey 
anoques ¢asisini sii te remvo od es eynsquedD 3 trigtet served an 


sa tH oat 
efGeEL0,95¢ to asil s svsd ot Hbawot saw .od borroter eto lose 


ers 
~due ad ot Gayot aew noif doitiy LOE 48 Visas nec? teoresnt at: 


4 ame 2 
“109 dJawt') 3 oftiT onestad ssid le moif sed o¢ edantSzedve mere tos! 













eGisqmod & ddyisi yd bemwo seo? matt teshto ate 
O siqetgstseq mitsdtow tg0 toe mest? Sr 28.tqno9 yemmivatane an 

sanbsre 5S Jats Soanbepbs baw borobro ai dL stovesty 
Yasqmol tastT 8 sfLtiT oncokdd o¢ veg MOLY stoqgnoD gut 


ed¢ tol 80.[f0,f£°@0 bas silened sro ast rot 08.€ 


venefit of the holders of unpaid bonds and interest coupons with 
interest thereon as aforesaid, and that, unless said Elm Street 
Building Corporation or some one for it or one or more of the 
defendants should make said payments within five days, together 
with the costs of suit and masterts fees taxed at #4 9843.35, the 
mortgaged property described therein or 80 much thereof as may: be 
sufficient to realize the amoumts so found due as aforesaid with 
interest and costs, etce, be sold by the master, 

It is further alleged that Leight & Company did not file 
any pleading in said csuse preying for the foreclosure of the trust 
deed for the amount due it on account of its interest coupons and 
that the deeree did not order payment of the amount due Leight & 
Company om aceount of the interest coupons held by it and did not 
direct any sale in the event of the nonpayment thereof that the 
premises were seld by the master and a certificate of sale issned 
May 6, 19323 that by mesne conveyance the equity of redemption in 
said real estate became vested in the 14 West Elm Street Building 
Corporation, which redeemed from said sale June 14, 19323 that by 
virtue of said conveyance and redemption the title to said premises 
became and is vested in the 14 West Elm Street Building Corporation 
and the lien of the aforesaid trust deed as security for the interest 
coupons formerly owmed by Leight & Company and now owned by plain- 
tiffs has been reinstated and constitutes a first and paramount lien 
on the premisess that the rights of all other persons are subordinate 
and that there is due plaintiffs $36,013e21 on account of said inter~ 
est coupons and interest thereon from January 5, 1931, as found by 
Said deorees and that the aforesaid trust deed provides inter alias 

"So long as said defaulted bonds or interest coupons remain 
wuipaid, said Leight & Company, as such holcer of such defaulted 
bonds or interest coupons, may assert and enforce (but subject to 
the continuing prior lien of this Trust Dee¢d «as to all other unpaid 


bonds or coupons) all the rights, privileges and remedies given by 
this trust deed or by law, to the ovmers or holders of such d cfaulted 


bonds or interest coupons, including the right to cause this trust 
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deed to be foreclosed in accordance With its terme, and said 
premises to be sold for the payment and satisfaction of such 
defaulted bonds or interest coupons * * * The rights and privileges 
given to said Leight & Company by the provicions of this Article, or 
in any other part of this trust deed, shall inure to the benefit of 
its successors and eassignse * * * 

"All rights of action under this Trust Deed or under any 
bonds or coupons secured hereby may be enforced by the Trustee or 
Leight & Company, in its diseretiome * * *" 

It is also alleged that the balance of the indebtedness due under 
the trust deed has been fully paid, thet the -mount due plaintiffs 
is the only outstending indebtedness thereunder and that the richts 
of the Penn Mutual Life Insurance Company as the owner of the mort- 
gage indebtedness of $120,000 secured by the trust dced executed 
April 15, 1932, on the premises involved are subordinate to plain- 
tiffst rights. 

The answer and the various amendments thereto filed by 
defendant 14 west Elm Street Building Corporation were acopted by 
each of the other defendants and may be treated as the joint and 
several answers of all the defendants. Defendant's answer to the 
bill of complaint admits substantially all matters of fact therein 
set forth, but denies that plaintiffs have any lien or right to 
foreclose for the reason that the trust deed in question and all 
indebtedness thereby secured, including the interest coupons owned 
by Leight & Company, was fully and completely foreclosed in said 
former foreclosure suit Hoe B=-1967733 that by the decree of fore- 
closure and sale entered therein it was the intention of the court 
to order md direct, and saia decree when properly construed does 
erder and direct, the sale of the mortgaged premises for the satis- 
faction of all the several amounts in said decree found to be due 
and owing to the several persons therein found to pe entitled to 


liens agninst said premises, including the amount of $56,013.21 


found due to Leight & Company as the owners of the interest coupons 


now sought to be foreclosede 
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By an amendment filed herein July 26, 1933, the foreclosure 
decree in case No. B~196773 was incorporated in its entirety in 
defendants! answer. Another amendment to the answer was filed 
December 12, 1935, which avers substantially thet Leight & Company » 
Plaintifis' predecessor in interest, was the BS0-called houre of 
issue for said $875,000 of bonds and sold them to the publics, and 
that such bonds with their attached interest coupons thereby came 
into the hands of various persons; that the effice of Leight & 
Company was designated in seid bonds and coupons as the place where 
the coupons were to be presented for payments that when the interest 
coupons now sought to be foreclosed became due they were duly pre- 
sented for payment at the office ef Leight & Company by the various 
owmers thereof, who were peid the face amount of their respective 
coupons, which were surrendered to and teken up by Leight & Company 
aS in the ordinary course of its business; that neither the mortgagor 
nor any one for it furnished to Leight & Company the money used by 
it for payment of such interest coupons, but that the mortgagor was 
then in default in that it had failed to deposit with Leight & Company 
the moneys required for payment of said interest coupons, and the 
moneys 80 used were the moneys of Leight & Company and were paid and 
used by it *without informing esid respective owmers and holders of 
such coupons of the fact that said morteagor had so decfaulted or of 
the fact that the moneys so being paid were the moneys of Leight & 
Company, or that Leight & Company intended to hold said coupons sa 
surrendered to it umeancelled and claim ownership thereoi end the 
lien thereunder upon the mortgage security, or of any fact or thing 
calculated to advise or put said owners and holders upon notice that 
Leight 2 Company then and thereby intended to exercise any right to 
purchase seid coupons, or intended by payment of said moneys to said 


coupon holders to do or sccomplish anything other or more *tnan pay~ 
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ment of the interest so dues ane this defendent further says that 
said holders and owners of ssid seupons had, nor had any of them, 
any such knowledge or netice at the time of receiving the moneys 
$O purporting toe be offered in payment of interest3;" that the 
coupons now soucht to be foreclosed were therefore fully paid and 
discharged and the lieu thereof wmder the terms of said trust deca 
was terminated end released at the time of the respective maturities 
of said coupons; that plaintiffs participated and cooperated in the 
plan of reorganizstion of the mortgaged property formulated by the 
comuittese of bondholders, which plan did not provide for er cone 
template the making of any payment or sllewance of any lien on 
account of said interest coupens then owned by plaintiffs but dia 
contemplate that through the operation of said plan the yondholde rs 
Would become owners of said mortgaged property, subject only to the 
lien of the new mortgage of £120,000 to be made and negotiated as 
& part of said plan; thet plaintiffs, by their co-operation ana par= 
ticipetion in the reorganization Plen, induced epproximately 9995 of 
the bondholders to joim in said plan and surrender their superior 
rights; thet the redemption, by virtue of which plaintiffs claim 
that their subordinate lien wes elevated to 4 prior position, was 
made as a part of said planm, end that even if Plaintiffs did in fact 
have a lien upon the mortgaged real estate by virtue of paying and 
taking up the interest coupons in the manner deseribed, and even 
if such lien was not barred and foreclosed by the proceedings had 
in the former foreclosure case No. B-1967735 nevertheless plaintiffs 
are estoppec by their acts xnd conduct from now: sserting any such 
lien aguinst the said reel estate, which is equitably the property 
of said bondholders. 

A further amendment to defendants’ answer wes filed June 8, 


1934, which set forth in full o written memorandum of agreement 


executed May 7, 1951, by the attorneys for plaintiffs end the 
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Boridholders Protective Committees, which agreement provided for 

the co-operation of said parties in the matter of tha { ormulation, 
submission to bondholders and carrying out of plans of revrganigetion 
of the various properties covered by bond issues which Leight & 


Company had sold to the public. 
Plaintiffs and defendants agree that the deeree of foreclosure 


entered in the instant case ordering the sale of the premises involved 
to satisfy plaintiffst lien to the extent of 40% of their claim is 
erroneous, and declare that such decree can only be reconciled with 
the theory that the trial court endeavored te compromise the is: ues 

ou the basis of the written memorandum of the attierneys fer the pare 
ties of May 7, 1931, which provided that “where the plen of reorgan- 
ization contemplates only onc class of securities te be issued to all 
interests" the par value of plaintiffs" subordinated iaterest coupons 
“shall be scaled dowm to 40% ef said per Value and securities of the 
Same Class issued to other bondholders and on the same basis will be 
issued to the Leight trustees, equivalent te such sealed dowa value." 
The theory of the court was Clearly erroneous in that if such written 
memorandum was effective and binding between the parties, it converted 
any right to a lien which plaintiffs may have had by virtue of their 
subordinated interest coupons into a right merely to participate bene- 
fically in the stock of the new corporation formed pursuant to the 14 
West Elm Street reorganization plan on the basis of 40% of the interest 
they would be entitled to receive had their coupons not been subordi- 
natee Ho alternative richt to a lien to the extent of 40% of their 
interest coupons or in any other amount was preserved to the Leight 
trustees in this instrument and it necess rily follows that ne such 
right can be predicated upon it. 


vith a single « xception, conce ming which there was a conflict 


in the evidenee and will be referred to later, the facts in this 


Ta. 


wees 


261 hobiverq gussmerse dot 29H iawgd avitvosye rd axebLothbell 
eHOicatente: edi Te tadguis col ai seidtag Sina te soizstege-e0 eds 
moltseginoirest 19 soafly to juo unix¢wtrso baa atebtedhuod o¢ hn hwe lends 
S& digit Aolde esvusi bred yd betevoo aeidseqezq suolisy end te 
ediicduy ait of biog das weg 9 


ewegleatcot ic so 


ta 
=] 


eis gadt sertgs adnebastsh bas atbigutalé 
Sevieval eeciomtq eat te afsa edd unmiteahioe seao savin au3 Hi betesme 
ai mislo tlent io BOR te toedxo onft oc melt tethisgais{e ytetiéss od 
aitivw bafilencost ad yine azo eetesh dows Jar stafLoob bas anemea 
2c si si saisexrqmoo et heteyesbnio tuyoo Laftad odd dads uxeoné ostt 
#tey adit tet eysnietis add ic mrdmetomom soti ifaw offd to ataad eid no 
@-teatest to ael¢ sid aren” dads hobivesq dotdw .L6@L ,V yk te asid 
ifs ed beysal ad of ssitinuwoga To eaafo smo vireo eotatemsd 209 noltart 
anoguoc Jeervosal totemtbredua 'atti¢nielq to sufsv taq edz *agaoretal 
eg to spitiusose bas ogkct Leg bise to ROL as tered bekeoe ed asta" 
od [itw elasd omee odd ne S08 avebLefsood veddo of bewaet aac mea 
",eniay avob teiesa dose oF fnolavinye .asetemad defy led oxft of howaal 
Hass ix # dove if Jedd «i eayeenorrs Yiucets saw Itmeea onf3 to vrosig oT 
Bsitevace gh yagitusay sid meawsod amibald dns oviise rte asw mu D i.e tomsnt 
giodé? ic sugtiv xd vert oven yet etiiiniafe doidw melif s 03 defy ix yas 
~oned staqioiticg ot yfoetom tdait 2 nat BMOGUOS daweetad bodamtovedwe 
AL asf of fmeve wa fomrct acitategtos wer eat to toove ods mi effeolt 
gaotorint eds to OA io slasd edd mo nafg ooig os iasg reat doorte at ‘tee’ 
-titedua ased Jeon eneques tise bal evieser ot beLetias od bisow yeas 
tiadj te SOS te jasdxo add of meal s ot tomiz ovidasrod La on stan 
timiat asf of hovresste saw towema teste yon gi te anayee teortevat 
Seus as dads aweffol yfixccareeoes ti bas taeestdest azadd at esovaysd 
~ti moqe botaolbetg od mao ‘galg tx 

taiftsoo s asw otsd? dotdw yatorcempo ~nottqeox es ofamta a Ad ta 


7 ad ge 


aide ni ofoc't oft exedad of Sentstex sd [ftw bug eenobive oft mi 


-S< 


proceeding are uncontroverted, and, as stipulated by the parties 
before the master, eppear in substantially the following chrono- 
logical order: 

In 1927 Leight & Company, a corporation, had its office in 
Chicago and wes engaged in the business of underwriting and selling 
various issues of securities to the publice It sold 1,508 bonds 
issued under date of May 5, 1927, in the aggregate amount of 
$875,000, executed by the Ulm Street Building Corporation for the 
purpose of constructing a large apartment hotel pbuilding on the 
property at 14 West Elm street, Chicsgoe This bond issue was secured 
by 2 trust deed of said property by the © Street Building Cor- 
poration to Chicago Title & Trust Company as trustees Under the 
terms of the bonds and interest coupons and the trust decd securing 
them, such bonds and interest coupons were payable at the office 
of Leight & Company and there were provisions in the trust deed to 
the effect that if the mortgagor should default in furnishing the 
money for the payment of the bonds and interest coupons when due, 


then thats 


"Leight & Company may at maturity or at any time within 
sixty (60) days after such default pay out of its individual funds 
to the holder or holders of such defaulted bonds or coupons the 
amount due thereon, 2nd such bonds or interest coupons shall 
thereupon be deemed to have been purchased by said Leight & Company, 
and such bonds or interest coupons shall be delivered uncanceled to 
Leight & Company, and shell become and be the property of said 
Leight & Company. The payment for such defaulted bonds or interest 
coupons as aforesaid by said Leight & Company shall not be consid~ 
ered a voluntary payment by it for the benefit of the party of 
the first part or for the benefit of any of the other holders of 
bonds or interest coupons secured thereby, and shsll not have the 
effect to pay or retire the said bonds or interest coupons s0 
purchased by it, nor to impair the security given by this Trust 
Deed for the payment thereof, except as hereinafter provided but 
shall vest said Leight & Company with all the rights, liens and 
privileges (except as hereinafter provided) given to or conferred 
upon the former owners or holders of such defaulted bonds or 


interest coupons.” 


Further provisions of the trust deed gave Leight & Company, 
in the event it advaneed the money for such defaulted bonds or 


interest coupons, the right to elect within nincty days as to 
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whether it would heid them on a parity with ether bonds, end in 

the event it did not so sleet then the vonds ar coupons so acquired 
were to be held by it as subordinate to all other bonds and interest 
coupons of the issue. The mortgagor, Ulm Street Building Corporation, 
failed to provide sufficient funds for payment of the interest 
coupons Which matured June 5, 1928, Jlecember 5, i928, June 5, Ld29, 
and December 5, 1929, and Leight & Company, on or about the dates of 
the several maturities of said interest coupons, teok the interest 
Coupons Now Sought to be foreclosed in over its counter in the 
ordinary course of business in the same manner ag though it were 
paying the interest then due as evidences by such Ceuponis, but used 
its own money fer such payments without advising the yerieus holsers 
of the respective coupons that the mortgagor had defaulted and that 
it wes paying its own money eng acquiring ownership of the ecupons 
in the manner provided in the trusé deed. Co far ay the heliders of 
the coupons kmer or were sdvised Leight & Cempeny was méreiy paying 
the mortgagor's money out fer interest, 

Pebruary 27, 1950, by reason of the mortgegor's various 
Gefaults, the Chicsgo Title & Trust Company, trustee undex the truct 
deed, filed its complsint in the clreuit court in cease Noe B-196773 
for the forcclesure thercef and made Leight & Company a party defend- 
aut under the style "unkneowm ower". I¢ was duly served with pre- 
cesse In that proceeding Leight & Company produced and placed in 
evidence the interest coupons which it hae acquired, as heretofore 
shown, but did wet file any pleading in that cause which proceeded 
to a decree of foreclosure entered Mureh i4, 1931. Prior to the 
entry of the deeree in case Noe B-196773 Leight & Company wes in 
process of liquidation and plaintiffs herein as trustees under a 
trust agreement dated December 23, 1930, forming the Leight trust, 


acquired the assets of that company, including the coupons new sought 
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to be foreclosed and any rights based thereon under ssid decree. 

A cemmittee for the protection ci the holders of first mortgage 
bonds sold through Leight & Company had aise ween formed and was 
active in connestion with various defaulted bond issues, including 
the issue here im question secured by the property at 14 West Ulm 
street. 

The Leight trustees had possession of the rccords formerly 
owned by Leight & Company relative to the various tend iasues seld 
by it, including the respective lists of bondholders, and were 
active in the reorganization of ithe prepertiec covered by seid bond 
issues. Their interest and activity sre manifested by the written 
memorandum of agrecuent, heretofore referred to, exceuted by the 
attorneys for the said Leight trustees and the Bondhelders Protective 
Committee My 7, 1931. Thie memorandum contains recitals as to the 
desirability of co-operation between the parties in the matter of 
reerganizations and in formulating and working out the plans there~- 
fore It prevides *that in all instances plans will be sent out with 
the joint sporoval of the Leight trustees and the committee and that 
there shall be an indication in com~eaction therewith whether the 
Plan oricinetes with the Leight trustees or the committce. Hxccpt 
for this indication as te the origin of the plan and the joint letter 
with reference therete, the whole plaa is to be handled under the 
direction of the originating party, whether the Leight trustees er 
committee, until the whole matter is completed.® It also provic¢es 
as to reorganization plans promulgated by the committee that “it is 
agreed that im such a case the committee shall receive 75% of such 
reorganization fee and the Leight trust 25%," that “where the plan 
of reorganization contemplates only one class of securities to be 
issued to all interests" the par value of plaintiffs' subordinated 


interest coupons “shall be scaled dow to 40% of said par value and 
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securities of the same class igcusé to other bondholders and 
on the same basis will be iasued ¢o the Leight trustees equivalent 
to such scaled down value3" and that where the Plan of reergani- 
zation calls for a “continuing canmittee or trustees *« % * the 
Managing Trustee of the icignt trust" is te be a@ member of sugh 
committee or one of such trustecs. Ho eale was hac pursuant to 
the foreclosure decree enterecé in cace iio, B~196773 until Wey 6, 
19325 over a year subsequent io the entry ef that deeree. In the 
méanwhile the Bondholders Protective Committee had formulated 2 
propesed plan of reorganization of the property, whieh in type- 
written form was transmitted by the atsorneys for 831d committee 
to Paul C. Loeber, the Managing trustce of the icight trust, by 
letter dated April 6, i332. fhe letver, for which Losber re- 
seipted, requested his appreval of the plan submitted. 

The only conflict as to the facts arises at this point. 
Mrse Cleveland, an attorney in the office of the att rneys for the 
committeeswho wrote the letter to weber, testified that after she 
had sent the proposed Plan to him she telephoned him and he told 
her that he did not have time te go over the plen persenally, buat 
that he would send Mr. Tegtmeier, an etctermey in his office, to 
discuss said plan with her anc that anythiag Tegtmeicr aia in the 
matter was satisfactory to him {Loeber]; that Tegtmeier came te 
her office, and, after some discussion, stated thet the plan vas 
acceptable and agreed that the approval of the Leight trust be 
printed on same; and that she thereupon arranged for the printing 
of the plan as fimaliy drsfted with the aporeval of the Lei ght 
trust thereon. Tegtmeier testified that he went to Mrs. Clere- 
land's office, discussed the Plan with her at Loeber's direction 
and made certain objections te it, but that he teld her that he 


would have to report back to Loeber; that he never at any time 
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approved the plan in the name of Locber or the Leight trust; and 
that “Mr. Loeber did not even authorize me to approve the plan 
in his namee He said, ‘go over and find out what it is about and 
report back and say nothings'* 

The four page printed plan was mailed to the bondholders 
by the bondholders conmittee on April 15, 1932. At the end of 
the plan appeared the approval of the Bondholders Protective 
committee by its chairman, Adolph Kempner, and beneath it the 


approv=l of the Leight Trust as emtained in the following printed 


addendum: 
“Leight Trust, 111 “est Yashington Street, Chicago, Ille 


The Leight Trustees approve the plan ef reorganization 
above set forth and recommend the imsediate deposit of the First 
Mortgage Bonds with the above named Depositaries. 

Paul C. Loeber, 
Managing Trustee.* 
On the same date a copy of such printed plan was mailed to the 
Leight Brust, which appeared on the list ef bondholders. April 23, 
1932, a follow-up letter to the bondholders was drafted by Mrs. 
Cleveland for the bondholders committee and a copy sent to Loeber, 
enclosed with the following letter: 

“We are sending out a folléweup letter on the 14 West tlm 
Street matter, as we desire to have as many bonds deposited as can 
be before the sale, which is to be held on May Gthe Please sign 
a duplieate copy of this letter as a receipt for the letter to the 
holders of non-deposited First Mortgage Serial 6 1/2% Geld Bonds 
of the Elm Street Building Corporation, dated April 23, 1932." 

The followeup letter bore the approval of the Leight trustees in 

same 

the/manner and form as did the printed reorganization plane it does 
not appear that Loeber objected to either of these letters to the 
bondholders bearing said printed indorsements on behalf of the 
Leight Trust, but on the contrary the Leicht trustees permitted the 
plan of reorgenizsation to be carried out without protesting that 
the use of their name was wiautherized. They actively participated 


in the consummation of the plan by receiving a check fram the new 





aged $1 emely melicainrguos: bedmtdte ont 52d as ute’ boxe 291 


orld fettianeag asetarrd duigted olf veranda orld no dud edoue? a. 


betegholixaq¢ yLovisoa ya? - bes ivowdiuery sew omen whody Sedh os 





baa yews dshjted sf to todeol to omea esl} ab nal ett beve 


Halq a svovggs of om Saltedéga neve tom Lb xede0d «it tasty 
bee tuodsa ci Yi tadw two butt bua tovoe eg! «bine of some eld ot 
Veagaiidon Yas bis Hood steqot 
grebfodbned od of beliem eaw mafy badning egeg toot eff 
to bus ofS J. «SSCL cll Litga ao cede kacwon arobLodhnod oft yd 
evitostor avebfodbrod ect lo Leverags eft beteomen ale ‘ostt 
ot ti Misoned bie _¢teeqmed Aq lobk «cma declo udt yd vod t tana 
botnivg guiwollet eft mt boalateoo as tewe® dfgted add Yo Lavotage 
‘tanrbsobba 
ill ,oycn ito qtsetd? sotpaldsal ¢eeY £65 uxt os 
noltasinaatoet To mafg old ovoudge evades? ages ast? 
éerlt off Yo dinogeh ofnbvonmmk eff broamoenet Sua Mirot goa ane 
sooitatioege. Sosmn sveda of At iw abtor sine 
« zeeee.t 00 Leret 


,onsannl saigannk 


ads o¢ beLtem ecw aefa betniry smosa to yoo ao tab emise off nO 


<8 Linga eavobforhnod to suit ett no betecqqe dolde Faure tagier 


sat yd bodtetd eew axvobLosbxod oft of r93tded “quewolle? ‘8 heer 
etedeol of tase ygeo s bas sett inmeo atebLodsand ate sot bainLove £0 
itetieL ambeolLo® ed? aviw bean fone 


mii taeW AL oft m0 co titel quewOLlod s tue pakkeee eta ew! ae 
tao as bediuogeb abrot wom ac evan of otived ow ae etettam go 
fgia aaoolt std yo ao bLed of ot ak dotdw sete oft 6x0 
edt of uodtet art “ol J¢teoot « as tedtel elds te yqeo edaoltl : 

shaot pLob we\r a Lelxau sgagd ron dette bativeqst-mox to ratte 
MeBSCL gES Lbtgs bated enol stegted Bares bff teoage ai ould 





uk seovanitd Imyie. oft to Levaraqes ot oxod toddel quawoLto out 





ge Data 
et of aretdel owes to vedio og etaotdo ‘cedoot teat asoqas ae fon 
te, Pt fee ‘ Th) , 
anit to tietiod mo admemoarobak Sotniey bios gntxced azehLodbaod 
reg? tawet 


one 












tat? getiveastougq dyad iw éwo Soirres. od 02 se Hostaspro0t to ancy 


wen edd omit wooo o ativiogen Yd nelg sat Yo ante. 


corporation, the 14 West Elm Street Building Corporatiov, formed 
pursuant to the plan, in the sum of $45;375 in payment of the item 
"Leight Trust expense allocated to this building" as set forth in 
Exhibit “A" of the printed plan, and Loeber, the managing trustee 
of the Leight Trust, accepted office as one of the trustees wmder 
the trust agreement to hold the capital stock of the 14 West Zlm 
Street Bublding Corporation, as provided in said plan. 

The plan was comprised in a four-page printed letter on 
the letterhead of the Bondholders Protective Committee dated April 
12, 1932, advising the bondholders that the committee had formue 
lated a feasible plan for reorganizetion of the property at 14 
West Elm streete It recited the fact that 2 foreclosure suit had 
theretofore been instituted and a final decree entered therein, 
and proposed as a plan of reorganization that a new building cor- 
poration be organized to which the equity in the land would be 
conveyed, and that the new corporation would issue its entire capital 
stock to three trustees under a form of trust agreement substantially 
like the trust agreement adopted by the committee in other Leight 
Company reorganizations; that "the Trustees will issue to each holder 
of unsuvordinated first mortgage bonds who has depesited his bonds 
with the committee within the time hereinafter specified, a trust 
certificate representing a beneficial interest im one share of stock 
in the new corporation for each $10 in par value of unsubordinated 
bonds and coupons deposited with the committee by such bondholders, 
excluding, however, coupons maturing after December 5, 1929." It set 
forth that the trustees of such stock "will be three in number, two 


eof whom will represent the bendholders end one of whom will be the 


managing trustee of the Leight Trust." It advised the bondholders 
that the committee had reasonable assurance of being able to make a 
new loan in an amount sufficient to carry out the plan; and that this 


new loan “will be secured by a first mortgage lien on the property.” 
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It further recited “in conclusion, the Committee desires to 


Y al 


emphasize the fact that upon the consuumation of this plan of 
reorgenization the bendholders who have deposited their bonds 
with the Cormmittce Will, through their trust certificates, be 
the sole owners of the entire property, subject only to the new 
first mortgege loan." 

The plan made no provision for the payment of the Leight 
& Company interest coupons or for the issuance of any beneficial 
interest or stock in the new building corporation to the Leight 
trustees in lieu thereof. The plan was approved by approximetely 
99% of the bondholders, who became the beneficial owmers of the 
stock of the new corporation. Tt wes consummated and carried out 
substantially as outlined to the bondhelders. The new 14 Yest 
MAM SALEKAX Elm Street Building Corporation was formed. its stock 
was issued to three trustees, one of whom was Loeber, the nenaging 
trustee of the Leicht frust, end these trustees issued the certifi- 
cates of beneficial interest in seid stock to all holéers of unsub- 
ordinated bonds and coupons who had assented to the plan. The new 
corporation, as contemplated by the Plans acquired title to the 
real estate and negotiated a new loan of &120,000 from the Penn 
Mutual Life Insurance Company on notes agerezgating that amount 
secured by a trust deed, dated April 15, 1932, from the 14 West 
Elm Street Building Corporation. The proceeds of this loan were 
used in meeting the expenses of reorganization as itemized in 
Exhibit “A" of the printed plan sent to the vondholders. The 14 
West Elm Street Building Corporation having acquired the equity, 
redemption was made by it from the foreclosure sale, which hai been 
held Msy 6, 1932, when the property was sold to Fred W. Heide, a 
nominee of the bondholders. 

It was not until approximately one year after the rights 


and interests of the bondholders, the new corporation, the new 
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mortgagee and all others concerned had been determined, pursuant 
to the consume ted reorganization plan, that plaintiffs attempted 
to assert any adverse rights based upon the interest coupons which 
they had acquired from —— & Company or upon the subord inate 
lien in favor of is ack Niles found and adjudged in the decree 
entered in cese No. B-196773. 

Defendants claim that the Subordinate lien which the decree 
of the Circuit court of Merch 14, 1931, in case No. B-196773 found 
Leight & Company was entitled to under the trust déed, was exhaustd 
by the foreclosure sale under that decree, and that said lien was 
not thereafter revived by the r edemption from Baid sale. It is 
sufficient answer to this contention te say that such decree speci- 
fically directed the sale of the premises in question for the pur- 
pese of satisfying mt only the indebtedness due the Chicago Title 
& Trust Company, plaintiff in that causes as trustee, for its own 
use and benefit and for the benefit of the owners and holders of 
bonds and interest coupons, excluding from such benefit the amount 
due to Leight & Company upon its subordinated interest coupons. It 
is admitted that the decree in the originel foreclosure proceeding 
Would have been erroneous if it had directed a sale upon failure 
to pay Leight & Company or the Cosmopolitan State Bank, as the 
junior mortgagee, or the Derby Steam Laundry Company, as a judgment 
creditor, the smounts found to be duc them, respectively, and for 
Which it was found they each had a valid Subordinate lien, since 
neither of said parties filed any pleading asking affirmative relief. 
All that they were entitled to was to share in the surplus proceeds 
of the sale, if any. The decree in ease No.» B-196973 provided for 
the sale of the property and the distribution of the proceeds of 
such sale and was sufficient for the purpose of ordering a sale of 
the property free and clear of all liens, subsequent and subordinate 


to the lien securing the unsubordinated bonds and interest coupons, 
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The purchaser at the sale acquired the riczht to obtain a master's 
decd at the expiration of the redemption period, free and clear 

of such liens, and would have so acquired the property if ¢v edemption 
by the grantee of the mortgacor had not intervened, reinstating all 
the liens as charges against the premises in the order of priority 
set out in the decree, except the lien of the unsubordinated bonds 
and interest coupone, which was foreclosed. 

In Hack v. Snow; 338 Ill. 28) where redemption of property 
after foreclosure sale, under enalagous circumstanees, was held to 
have reinstated the subordinate lien of a judgment creditor, the 
court said at poe 3132: 

"It is claimed by defendant in error that the sale of land 
uader a decree of foreclosure is a sale of every interest in the 
lend belonging to eny party to the sult and discharges the land 
from every lien of such party, and she cites authorities to that 
effect. This, of course, is true where the deeree orders the 
payment of all the liens and a sale is ordered for all such liens, 
the sale made, a certificate of purchase issued, no redemption 
made and deed issued. In that case, no redemption having been 
mad€, all the title which the mortgagor had at the time of the 
Making of the mortgage, and all liens subsequent to the making of 
the mortgage, ore wiped out end the purchaser takes the fee in the 
property unencumbered of such liens. In the instant ease the 
decree did not order Liesik's judgment paid nor order the sale of 
the property for the payment thereof. The property was redeemed, 
and by virtue ef the statute the mortgage, its fereclosure, the 
Sale and the certificate of purchase become null and void and the 
property freed from the lien thereof but subject te Liesik's judg- 
ment lien. lLiesik having a valid dgudgment lien upon the property 
Was entitled to have the property sold in satisfaction thereor ." 

It is clear from the lansuage of this opinion that unless a decree 
foreclosing a prior lien contains an unsquivecal provision that the 
property be sold to satisfy a particular junior lien, then upon 
redemption such junior lien is revived and exn be enforeed te the 
Same extent as if foreclosure had not been had. 

It is next claimed py defendants that Leight & Company, by 
reason of the advancement of money to pay the interest coupons in 
question, did not acquire under the cirecwnstances surrounding these 


transactions such ownership of or interest in said coupons as entitled 


Plaintiffs, its successors, to maintain this foreclosure suit. 
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Specific provisions of the trust deed, harstofsre «st forth, de- 


Clare that in the event leicht & Company advanced its ow fimds to 
the ovmers and holders of interest coupons in payment thereof on 
or after date of their maturity, it was not a mere volunteer put 
a purchaser of ssid coupons, and that in the event of the failure 
of Leight & Company to give the required notice of its election to 
hold such interest coupons upen a parity with all other bonds ana 
interest coupons secured by said trust deed, they then beaame a 
subordinate lien upon the premises. The trust deed was a valid con- 
tract between the mortgagor, the trustee, the bondholders and Leight 
& Company, and every owner ond holder of bonds and coupons secured 
by the trust deed, as well as the mortgagor, is bound by its terms » 
including the definite provision therein that the interest coupons 
in question should remain alive and uncaneelled, and that the payment 
of the coupons in question by Leight * Company “shall not be consid- 
ered a voluntary payment.“ Tf Plaintiffs were Claiming that their 
interest coupons were held om a parity with the bonds and other 
coupons of the issue, = dif’erent question would be presented. ‘then 
the first mortgage bondholders would be entitled to notice that 
coupons were being se held uneancelled becase of the possi bility 
thet their scourity might be impaired by such a practices hat 
possible difference could it make to a bendholder whether or not the 
coupons at the time they matured and were paid by Leight & Company 
were actually cancelled or held in a subordinate position? In either 
event the prior lien of the bondholders could not be ddverveky 
affected. Plaintiffs, in our epinions, did acquire ownership of said 
coupons and are entitled to maintain this foreclosure proceeding une 
less estopped by their conduct from so doings 

The next question presented for our determination is, even 


though Leight & Company did acquire owmership of the interest coupons 


and even though such coupons were not foreclosed in case No. B-196773, 
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ate pleinvuiiis cquitably estopped from abserting any claim ef jier 
agasnst the real estate acquired ey the bondholders fFUrsuene to the 
Peorgeniaution plane The testimony of hrs. Glevelend thet Yegt- 
méicr, attorney for Pi@intif£iss, approwed ths plan of reorganization, 
and authorized her te inderse such appreval on sine Letter Comprising 
the plan before it was mailed io the Doadholders, is corrcvorated 
by the failure of Loeber or cither of the other plaintiffs to object 
to or protest against her action in *9p6nding aporoval ef the Leight 
trust to the plan. It is admitted that IG6OEXy Gadnaging trustees of 
the Leight Trust, received and receiptea for copies of the printca 
Plan and follow-up letter mailed to the bondholders, ooth showlag 
approval of said plan by Loeber in behalf of the Leight trust, aud 
it would seem to render it immaterial whether or not Loeberts epproval 
of the plan was originally had, since with full knowledge he failed 
to disavow it. Plaintiffs insist that the doctrine of esteprel cannot 
be invoked against them because the bondholders, through their cone 
mittee, had actual knewledge of the omission of the Leight trust from 
participation in the proposed reorganization, andare presumed te be 
ecueily comizant with them of the fact that the lien of the interest 
coupons owned by said Leight Trust was net extinguished by the sale 
under the foreclosure deeree in case No. B-196773 because of the sub- 
sequent redemption thercfrome 

The obvious purpose of securing plaintiffst approval of the 
Plan of reorganization was to induce the bondholders to agree to the 
Plan and deposit their securities with om of the c esignated deposi- 
taries of the committee. It is fair tw assume that the relations 
between the Leight Trust and the vondhoelders and its influenee with 
them, as well as their confidence in ity were undoubtedly counted 
upon to encourage the bondholders to accept the pian. Whether plain- 


tiffs actually approved the plan of reorganization or failed to re- 


nounce the placing of their approval on it when they were apprised 
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thereof, the result wes the same in so far as the effect on the 
bondholders was concerned. Not only once but twice plaintiffs 

sat by and permitted the bondholders to believe that the Leight 
trust wes actively perticipsting in the plan by its approval 
thereof. The very plen itself indicated plaintiffs! active interest 
in its consummation by reason of Loeber's selection as one of the 
trustees to hold the stock of the contemplated 14 Yest Hlm Street 
Building Corporation and to distribute the beneficial interests there- 
in to the bondholders, and by reason of the provision therein for 
the payment of $49375 for "Leight Trust expenses allocated to this 
pbuilding." 

It must be borne in mind that the plan as outlined told the 
bondholders that to effect it the committee had reasonable =ssuranee 
of being able to make a new loan which “will be secured by a first 
mortgage lien on the property" and that “upon the consummation of 
this plan of reorganization the bondholders who have deposited their 
bonds with the committee will, through their trust certificates be 
the owners of the entire property, subject only to the new first morte 

gage Loan,# It must also be borne in mind that pursuant to the plan 
the loan of #120,000 was made by the new corporation; that the title 
to the equity of redemption was acauired and the property redeemed 
from the foreclosure sale as contemplated by the plan; that approxi~ 
mately 99% of the bondholders deposited their bonds and received in 
lieu thereof certificates of beneficial interest in the stock of the 
newly organized 14 West lm Street Building Corporations; that at no 
time during the period and process of reorganizetion did plaintiffs 
make any demand based upon their ownership of the interest coupons 
or the lien found in their favor in the deeree of foreclosure in case 
Moe B-19677933 am that it was not until approximately a year after 


the reorganization had been completed, when Plaintiffs brought the 


instant foreclosure suit hiay 16, 1935, that they for the first time 
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sought to enforce their lien upon the real estate the bondholders 
had beneficially acquired throuch the consummation of the reorgeni- 
zation plan fostered in part and participated in by plaintiffs, 

It is not charge? thot plaintiffs weve guilty of fraudulent 
intent when they feiled to present thedr clsin during the period 
When the bondholders were being induced to accept the reorganization 
plan, and it is immaterial whether the failure of the Leight trust 
to assert its rights et that time was due purely to oversight or was 
due to misapprehension by pleintiffs as to the lew. They did not 
assert their claim when they should have dane so and to permit them 
to do so now, contrary to the ossurance which they joined in giving 
to the bondholders that the consummation of the reorganization plan 
would result in their [bondholders] vencficiagl ownership of the 
property “subject only to the new first mortgage loan" would be to 
sanction what in effect would be an active fraud upon the bond= 
holders. Fraudulent intent is not an essential clement of estoppel. 
It is sufficient if a fraudulent effect ensues if a party is allowed 
to assume a position inconsistent with his prior declarations and 
conducte In our opinion the principle of estoppel is peculiarly 
applicable to plaintiffs' conduete In discussing the doctrine of 
estoppel in Bondy v. Samuels, 333 Ili. 535, the court said at Pe 


545-546: 


"An equitable estoppel depends upon the facts of the par= 
ticular casee The general rule is, that where a party by his 
statements and conduct leads another to do something he would not 
have done but for such statements and conduct, the guilty party 
will not be allowed to deny his utteranees or acts t the loss 
or damage of the other party. (Neidhardt vy Franky 325 Ills 596.) 
The party claiming an estoppel must have relied upon material acts 
and representations and must hawe had no knowledge or convenient 
means of knowing the true facts. (People ve Chicago, Burlington ar 

uinecy Railroad Coe, 290 Ille 327. Yaud is a necessary ant 

of estoppel but it is not essential that there be a fraudulent 
intent. It is sufficient if a fraudulent effect would follow allowing 
&@ party to set up a claim inconsistent with his former declarations, 
Estoppel may arise from silenee as well as words. It may arise where 
there is a duty to speak and the party on whom the duty rests has an 


Opportunity to speak, andy knowing the cirewnstances, keeps silent. 
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(Milligan ve Milier, 255 I11. 5113 Oliver v. Ross, 298 id. 624.) 
It is the duty of a person having a right, and seeing another 
about to commit an act infringing upon it, to assert his right. 

He cannot by his silenee induce or encourage the conmission of 

the act and then be heard to complain. (11 Am. & "me. “ncy. of 
Law, ~ 2d ede = 427%, 4283 16 Cyce 771-796.) Unreasonable <iclay, 
wnexplained by equitable ctreumstanees, hes been declared evidence 
of acquiescence and will bar relief." 

Plaintiffs suggest that the reason their cleim war not 
presented before the bondholders hac materially eltered their 
position was because of their misapprehension as to the law, in 
that prior to and during the period of reorganization they were 
of the opinion that their junior lien was extinguished in the 
other foreclosure proceeding and claim that, inasmuch as the facts 
were @qually known to the bondholders or at least equally accessible 
to them, the rule of estoppel is inapplicable. This cotention is 
without merit. Regardless of such facts as were within the knowl- 
edge of the bondholders or which were equally accessible to themy 
the material and all impertant thing which they had no knowledge of, 
and which plaintiffs had induced them to believe did not exist, was 
the lien which the Leight trustees now attempt to assert. By reason 
of the conduct of plaintiffs, the bondholders ogreed to the plan of 
reorganization in the coniident belief that through their beneficial 
trust certificates in the stock of the 14 ‘est "lm Street Building 
Corporation they would be the sole owners of the entire property, 
subject only to the new first mortgage lien of {120,000e In Howe Ve 


South Park Comm'rs et als, 119 Ili.e 101, the court said at pe 1173 





"The party who challenges the title of his adversary to real property 
must be diligent in discovering that which will avoid the titie or 
render it invalid and diligent in his application for relief." We 
think that principle is equally applicable here and that plaintiffs* 
predicament is chargeable solely to their lack of diligence in édis= 
covering their rights and asserting them. The bondholceis aurely 


were not chargeable with the duty of discovering Plaintiffst rights, 
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ond we think it would be unconscionable under oll the circumstances 
te now impose upon them the burden of plaintiffst lien claim amount= 
ing with interest to more than $40,000. 

We heve carefully comsitered such other points as have been 
urged and all the authorities cited, but rm we take of this 
eause we deem further discussion unnecessarys 

For the reasons stated herein the decree of the Circuit 
court is reversed and the cause is remanded with directions te 
dismiss plaintiffs* bill of complaint for went of equity. 

REVARSED AND PWM AND CD. 


Friend and Scanlan, JJe, concure 
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PAUL Ce LOHBER et Bley, 
Appellees, 


Ve 
APPEAL FROM CIRCUT 


14 WEST ELM STREST BULLDING 
CORPORATION, a corporation, 
et al. ? 


COURT, COOK COUNTY. 


Se ewe 


Appellants ° 


ADDITIONAL OPINION UPON PETITION POR REH#ZARINGe 


Plaintiffs filed a petition for rehearing April 9, 1937, 
in which they contend inter alia that this court "disregarded 
the proposition that any action or failure to act of Paul Gc. 
Loeber, who was only one of the three pleintiffs, all of whom 
are acting in the fiduciary capacity as trustees, cannot be 
regarded as constituting an estoppel since the express 
declaration of trust appointing him required the concurrent 
action of two out of three trustees." It is sufficient answer 
to this contention to state that the question raised in the 
contention was raised neither in the trial court nor in plaintiffs’ 
prief filed in this court, and that it is the recognized and es- 
tablished rule that a question presented for the first time on 
petition for rehearing will not be considered. 


ETITION FOR REHEARING DENIEDs 
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MELVIN L. STRAUS, as trustec, 
Plaintiff » 


Ve 





SAMUEL E. ZUKER et ale, 
Defendants e 





SAMUEL Ee ZUKER and HANNAH ZUKER, 


APP GAL FROM 
Appellants, 


CIRCULT COURT, 
Ve 


HARRIS? GRATZ KESNE, BRVIW FERDINAND oon Seeeeee 
KEENE, FRANCES ELIZABETH KiNE, WOR- 
THE-N TRUST COMPANY, as trustee, 
under the last will and testament of 
Caroline Baker Keene, deceased, and 
CHICAGO TITLE & TRUST COMPANY, a 
corporation, 
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Appellees. 


MRse PROSE DING JUSTIC! SULLIVAN 
DELIVERED THE OPINION OF THE COURT. 


This appeal seeks to reverse a decree entered February 3» 
1936, cancelling a ntcaniege-siidile,Seonaatie to certain property in- 
volved herein and directing the receiver to surrender the possession 
thereof to the intervening petitioners, who were the owners of the 
fee of said propertye 

Samuel E. Zuker and Hammah Zuker were defendants, among 
others, in a proceeding brought by Straus, as trustees, in 1931, to 
foreclose a mortgage bond issue on the leasehold covering the 
property in question. They appeared and filed their answer in sd d 
action by He J» Rosenberg, their attorney, who is also their attorney 


as appellants here. The building on the leased premises was in the 


hands of the receiver appointed by the court in the foreclosure 
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actions The ground rent under the lease was not paid since 
February, 1933, and taxes which the lessees covenanted to pay 

were in default for several years. On account of these defaults 
the owners of the underlying fee in the fall of 1935 served the 
proper notices and took all steps required under the provisions 

of the lease to effect a forfeiture of same. The fee owmers 
thereby became entitled to possession of the premises. Because 
such possession was in the hands of the court's receiver in the 
foreclosure proceedings it was mecessary to apply te that covrt 

for an order directing the receiver to relinquish possession to 
said fee owners. This the fee owmers dic by filing their inter- 
vening petition in the foreclosure action, setting up the foregoing 
facts and asking for such ordere To this petition the Zukers, among 
others, were made defendants and they were served with process issued 
pursuant to the prayer of said petition. Wotice was served upon He 
Je Rosenberg, the attorney for the Zukers, in the ioreclosure case 
of the application for leave to file said intervening petition. No 
attention was paid by the Zukers or their attorney to said process 
or seid noticee fhey wholly failed to appear in the matter of the 
intervening petition. Wevertheless, January 10, 1936, a further 
notize was served upon attorney SichieananySeameuny 13, 1936, appli- 
cation would be made to the court for a default order as to the 
Zukerse Wo attention was paid to this notice and January 15, 1936, 
em order was entered of record finding that Samuel E. Zuker and 
Hannah Zuker had failed te answer or Gtherwise plead to the inter- 
vening petition unt oipan. that seme be taken pro confesso against 
theme Wo further notice of the proceedings under seid intervening 
petition was served upom the iukers, although the subject matter 


of same Was referrec to a mastery who heard cvidence and filed his 


repert pursuant to which the court entered its order February 3, 
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1936, directing the receiver to relinquish possession of the 
real estate to the intervehing petitioners. Counsel for the 
Zukers happened to be in court on another matter connected with 
the receivership in the foreclosure case when the master's report 
Was submitted for approval and moved for leave to file exceptions 
thereto, which motion wes denied. 

The Zukers contend that the proceedings before the master, 
the approval of the master's report snd the entry of the decree 
were irregular, improper and void because of the failure of the 
intervening petitioners to comply with the rules of the circuit 
court as to notice; and that, having been defaulted for want of 
an answer and not for went of am appearance, they were entitled te 
notice of the reference to the master, of the hearings before the 
master and of the completion of the master's report, 60 that they 
might be afforded an opportunity to file their objections theretoy 
and of the presentation of said report to the court for approvale 

The intervening petitioners insist that the appellants 
as defendants to their intervening petition received all notice to 
which they were entitled under the law and the rules of the circuit 


courte 


In Brumer et ale ve Battell, exectr, 33 Ill. 517, service 





was had upon the defendant by publication and he assigned as error 
the failure to give him notice of the reference to and hearings 
before the master, notwithstanding that he had been defaulted for 


want of appearance, the court said at pe 522% 


“The defendant had all the notice to which the law gave him 
the right, as a mon-resident. So far as the subject matter of the 
litigetion was concernedsy he was, theoretically, before the courte 
He was entitled to answer if he chose to do so, and whem he did not 
do wo he is presumed to have waived the right. By waiving the ri ght 
and permitting a default, he waived the rights incident to a contest 
upon an answer. It was said by this court in Moore et ale ve Titman, 
33 Ill- 366, that ‘it is only in contested cases, where a reference 
is made to report evidence or to hear proofs and report facts, thet 
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the rule [requiring notice to be given the defendant to appear 
before the master] is applicable. It is true, the parties being 
in court, they have the richt, in a case where the bill is taken 
as confessed, to appear before the master, on a reference, if 
they think propere But in such a case the practice does not 
require notice!" 


In both the Brumer case, Supra, and the Moore case cited 
therein, the defendants were defaulted for their failure to appear. 
In Craig v. McKinney, 72 111i. 305, where the rule announced in the 


Moore case is distinguished as not being applicable to the question 





of whether defendants who have been defaulted for want of an answer 
are entitled to notice of all the proceedings before the master, 

the court said at ppe 313-314: “As an authority that such a notice 

is not required in cases where a default has been taken and a 
reference is made, Moore et ux ve Titman, 33 Ill. 358, is cited. 

The rule there laid down was correct as applicable to such a case 

as that, where a bill to foreclose 2 mortgage had been taken as 
confessed, and reference made to the master to ascertain the amount 
due and report to the court. The duty of the master there was one 

of mere computation from written evidence of indebtedness in the 

case, admitted by the bill having bem taken pro confesso. Ho 
reference there was needede The court might have made the computation 
from evidence already in the casé, and have pronounced the deeree. But 
to extend the rule to all cases where a default has been taken, is not 
warranted by authority. Im 2 Damiels Che Ple and Pre, 3d @dep 1152, 
the author, in treating on this subject, says: **The general rule, 
that all persons having an interest in the result of the proceedings 
should have notice of the attendance before the master, extends to 
eases in which a defendant, after appearance to the subpocna, has 
allowed the bill to be taken against him pro confesso, and a deoree 

to be made for want of am answer.! We are of opinion there should 


have been, here, notice to the defendant of the takings of the 


accounts, so that he might have had opportunity to appear before 
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the master on the reference." 
It will be noted that in the Craig case the refevence to 
the master was for an accounting as it was in Acme Copying Company 


ve McLure, 41 Illes Appe 3975) where the court caid at pe 39938 





"The practice in this State as to notice, both at law 
and in equityy is too loose for safetye But the case of Craig 
v- McKinney, 72 Ill. 305, has set a limit in one particulars 
That case was not very unlike this. A default for want of 
answer after demurrer and plea overruled, was entered, upon'a 
bill filed for an aecount; * * *, The court held that there 
should have been notice to the defendant of the taking of the 
account." 


In Armstrong ve Douglas Park Bldge Ass'nmy 60 Ills Apps 
518 where default was entered for want of appearance, it was 


said on ps 3203 


"A distinction exists between decrees pro confesso under 
the statute for wnt of an appearance and decrees pro confesso 
for want of an answer after appearance. Im the former, there 
being no one whom the plaintiff can serve, all the necessary 
proceedings may be ex parte. Daniells' Che Pleadings and 
Practice, 5th American edition, 11753; Van Valkepburgh v. Trustees, 


66 Ille 104." 
While the case of Straus et ale v. Biesenms 242 Ill. 3705 





involved an action at law, we think that the reasoning therein is 
a 

equally applicable to/proceeding inequity. Im that case the 

court said at ppe 373-3743 


"Plaintiffs coutend that the rule requires notice only 
when a party is not in default and that defendants being in 
default for failure to plead were not entitled to notices citing 
Precision Products Coe ve Cady, 233 Ille Apps 72- Undoubtedly 
this case so holds, contrary to Kalkaska Mfge Cow ve Thomas, 17 
ITlle Appe 235; Chieago & Me Wiece Rye GOs ve Krempel; 116 Illes 
Apps 253; American Mail Order Coe ve Marsh, 118 Ille Appe 248, 
which cases the opinion undertakes to distinguish. The Cady 
case seems to vest on the holding of the Supreme Court in Cramer 
ve Illinois Commercial Men's Asstn, 260 Ille 516s where it was 
held that, unless there is a rule of court requiring such notice, 
there is no error in taking a default where the defendants have 
failed to pleads 

"We are inclined to agree with the decision in the Cady 
case in so far as it holds that the default order should not be 
set avide. But there is another point which is not discussed in 
that or in the Cramer case. It is the established practice that 
the defendants' rights are not wholly foreclosed by the default. 
While such 2 default admits every material allegation of the 
declaration, it does not admit the amount of damages and upon 
the execution of the writ of inquiry before the court, while the 


defendant cannot introduce evidence tending to dispute the 
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allegations of the dealaration or to show that the plaintiff 

has no cause of action, which are admitted by the default, etill 
he has the right to appear and cross-examine plaintiff's wit- 
messes and introduce witnesses on his part upen the question of 
damages, ask for instructions on that question and preserve his 
right for review on that branch of the ease by a bili of excep- 
tions. Cook ve Skelton, 20 Ill. 1075 Chicago & Re Te Re COs ve 
Ward, 16 fll. 5233 Galro & Ste Le Re Re GO«e Va HO br OOK, 72 Illes 


A Ann ne 


419; Plaff ve Pacific Express Cosy 251 Ille 2430 
fhe defondants were not tn complete default. Thoeir 


default admitted the cause of action, but not the amount of 
damagese Consequently, wader the rule they were entitled to 
notice of the assessment of damages so that they might participate 
in the proceedings. In view of the number of suits in this county 
and the volume of business, this is « reasonable application of 
the rules Williams v. Morton, 135 Ill. App. 112, and Ostrobramy 
ve Barczaitisy, 139 Illes Appe 949 are directly in point." 


All these caseg recognise the rule thet » cefendant whe 
has been duly defaulted fer failure to appear has no right te notice 
of subsequent proceedings in the cause. In Craig ve MoKinney » Supra, 
and some of the other cases cited, it is held that a defendant whe 
hes appeared, but allowed the bill to be taken against him pro 
confesso for want of an answer, ic still entitled to notice of 
reference to and hearings before the master, if aa account is ree 
questedy contemplated and actually hade The Zukers attempt to bring 
themselves within the rule enunciated in the last mentioned cases by 
urging that they appeared amd amswered the bili to foreclose, and by 
stressing the fact that the intervening petitioners asked that an 
accounting be had of the amounts due and owing to them under their 
lease, and that they micht have judgment therefor against such of 
the defendants as were legally obligated to pay sane. 

Notwithstanding that the intervening petition was filed 
in the foreclesure preceeding, was 1t not in the nature of an entirely 
Separate and distinct action? ‘The facts alleged in the intervening 
petition es to the defaults wnder ¢he lease, the service ef notice of 
forfeiture, the declaration of forfeiture, etce, weresuffi cient to 
Support a separate action by the owners of the fee for possession. 


The only reason for the intervention was that the receiver in the 


foreclosure case had possession of the property. Wo issue involved 
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in the matter of the foreclosure was involved in the intervening 
petition. The real issue raised by the latter was whether the 
intervening petitioners were entitled to possession and whether 

the receiver should relinquish it, and that was the only issue 

decided by the master or the decree of the court. 

There was no accounting in the true sense before the 
masters An inspection of the record discloses thet the master 
merely heard evidence sufficient to establish that there were dew 
faults under the lease and that the fee owers had properly for- 
feited same. There was no finding by the master as to eny definite 
amount due the intervening petitioners from any defendant and the 
decretal order appealed from contains mo such finding or judgment. 
There was no accounting within either the ordinary or legal acceptax 
tion of that tern and the reference to the ester Was really unpec- 
essary after the pro confesso order was entered as to all defendants 
to the intervening petition. 

Whether the filing of the intervening petition is considered 
in the nature of the institution of an independent proceeding in which 
the Zukers were bound to appear, no twithstanding their appearance in 
the original foreclosure proceeding, to trevent their being defaulted 
for want of an appearance, or whether we comsider their defoult in 
the light of their failure to file en emsver to the intervening 
petition, ue accounting having been either necessary or had in the 
hearing by the master and no amount having been found due end owing 
by the Zukers or either of them in the decree of the court, in our 
opinion, in the absence of a rule of court to the contrary, they re- 
csiveé all the notice they were entitled to under the general rules 
of equity practice. 

But there was a rule of the circuit court in force at the 
time the intervening petition was filed which covered the particuler 


situation involved here and such rule is still in force. The law 
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is settled that rules of court, when entered of record, become 
the law cf procedure in matters to which they relate when not in- 
consistent with statutes and are binding upon the courts, (Straus 
et al» ve Biesen, supra.) Rule 165 sec. 1 of the rules of the 
cireuit court providess 

"No motion will ve heard or order tiade im any cause with= 
out notice to the op vesite party after such party has entered his 
appearance, so long ar he is not in default for want of an AHSEET y 
except when a cause is resaeheé on the trial call ame @alled for 
trial. A defendant who has apoearéds, even though in default for 
want of an answer, shell be entitled to notice, unless softer 
notice to him his default has been entered of record. But the 
court may by order direct that notice of amy or all proceedings 
be given to any defendant so defaulted of recora." 

While counsel for the Zukers relics on this rule in cuppert 
of his contention that they were entitled to notice of the hearings 
before the master, it is Gifficult to understand how it cen be core} 
strued otherwise then as contrary te such contention. It states in 
clears plain and readily understandable Maglich thet “se deferdant 
who has appeared, even though in default for want of an answer y 
shall be entitled to notice, umless alter notice to him hic default 
has been entered of record." (Italies ourse) As herets fore 
stated, notice was served on the attormey for appellants of the 
motion for leave to file the interyening petition, and, pursuant 
te the order of court allowing it to be filed, summons was served 
en each of the Zukers. Thereufter noti-e was served on the attcrney 
for appellants of the application of the intervenine yéetitioners 
that seid appellants be defsulted for want of an snewer. The defailt 
of the “ukere was entered of record January 135 1956. The notice 
given ts the attorney for the Sukers of the applicstion for default 
and the entry of the order of default pursusmt thereto brought the 
perties squarely within the provisions of the above quoted mle of 
the clreuit court end we are of the Opinion that appellants r cocived 
all the notice they were entitled to. 

For the reasons stated herein the decree of the circuit 


ceurt is effirmed. ASTIPMED. 
Friend and Scanlany JJe,y coneurs 
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LEWIS MYERS, ) 

Appellant, ) 
: APPEAL Fiidii SUPHAIOR COURT, 
e 
CORK COUNTY. 
HEITMAN THUST COMPANY, 
Appellee. 
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MR. JUSTICE FRIEND DELIVERED THE OPTION Of THE COURT. 


Lewis Myers filed his complaint in the Superior court 
against Heitmen Trust Company secking te set aside as fraudulent 
@ contract entered into between the parties June 10, 19325 ory, 
in the alternative, that defendant pay him the face value, with 
interest, of certain mortgage bonds purchased or received in 
exchange for stock in defendant corporation; for the removal 
of defendant as trustee under an indenture of trust securing 
mortgage bonds owned by plaintiff; for the appointment of a 
receiver, and other relief. The cause was referred to a master, 
end twice rereferred, resulting in three separate reports, all 
finding the equities in favor of plaintiif and r ecomaending the 
relief prayede The chancellor sustained exceptions filed by 
defendant to all the reports and dismissed the bill for want of 
equity. This appeal followed» Plaintiff, quite aged and too 
ill to participate in the hearings before the master, died during 
the pendency of this appeal, and by leave of court the executors 
of his estate were substituted as parties plaintiff. 

The complaint alleged, in substance, that prior to 
September 22) 1926, Heitman Bond & Mortgage Company was organi zed 


as an Illinois corporation and engaged in the pond business; that 
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November 30, 1926, it changed its name to Heitman Trust Company, 

and at the same time became qualified to act as trustee, and 

since the amendment of its charter it acted as trustee in all 

its ow bond issues; that September 22, 1926, plaintiff purchased 
certain securities from defendant and received from it a letter 
agreeing that in the event of a default for the period of thirty 
Gays in the payment of principal or interest, it would repurchase 
the securities at par and accrued interests; that thereafter $28,500 
of the bonds matured and upon default defendant repurchased those 
bonds and paid $13,500 part cash, and on August 35 1931, delivered 
to plaintiff $15,000 bonds of the Lake View Mensions, with a similar 
repurchase agreement; that in March, 1932, one of the mortgages 
matured, and upon default and defendant's refusal to comply with its 
agreement suit was instituted in the municipal court, resulting in 
a settlement agreement dated June 10, 1932, under the terms of which 
defendant agreed in writing to pay interest semiannually, at 6%, 

and plaintiff agreed to dismiss the suit and to extend the maturities 
of the securities at their respective due dates upon payment of 
interests that defendant alse agreed to repurchase these extended 
securities in the event of = further defoult, at par plus interest. 
It is alleged that defendant refused to canply with its agreement 
and failed to pay the interest at 6%, but in one instance tendered 
interest at 3% and also tendered an extension agreement which re- 
quired the mortgagor to surrender possession to it and out of the 
income to pay 3% interest on the securities, with the provision 

that as long as such interest should te paid there could be no 
accelération for a period of five years, and that cefendant had 


the right to use the income to pay itself $3,275 for commission in 
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procuring the extension, and also to pay certain defaulted coupons 
which were subordinated under the settlement agreement; but that 
Plaintiff refused to accept the extension agreement and the reduced 
interest. 

It is also alleged that there was due on the "Drexel" 
property taxes for the years 1927, 1928, 1929, 1930, 1931 and 1932, 
aggregating $10,110.69, and &corued penalties in the amount of 
$3275.48; that defendants trustee of the bond issue and in 
possession of the premises, failed to pay any taxes prior to the 
application for a receiver under the Skarda acty September 5» 19333 
that on the Rifkin property there was due for taxes for the years 
1928, 19295 1930, 1931 and 1932, the aggregate sum of $3,010.72, 
Plus penalties amounting to $1,575.17 and special assessments 
agere gating $2,805e35$ that on the Lake View Mansions there was 
due the 1930 taxes, in the sum of $13 9529.25, plus 12% penalties, 
on which there had been paid on account only $3,82%e26, and that 
the property was sold for nonpayment of special assessments July 
155 1933, and no redemption thercof maces that defendant diverted 
€5,682016 of the income from the Drexel property for its own usey 
and it is alleged that all these matters were concealed from the 
plaintiff when the s ettlement agreement of Jue 10, 1932, was MAGE y 
and that if such facts had been revealed plaintiff would never have 
entered into the settlement. There are charges of gross négligenee 
en the part of defendant to protect the trust properties, the betray- 
al of its trust duties in the Management thereof, the allowanee of 
the forfeitures,sales and penalties, of melfeasanee and misfeasanee of 
defendant as trustee, and a prayer for the various items of relief 
hereinbefore statede 

A motion of defendant to strike the complaint was overruled 
by the chancellor and thereafter defendant filed its sworn answer 


admitting the execution of the agreement dated September 22, 1926, 
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the letter of August 3, 1931, and the contract of June 10, 1932, 
admitting that it refused to pay the 6% interest elleged, but that 
it tendered 3%, as well as the extension agrecment charged in the 
complaint; that the status of the properties concerning the tax 
situation was truc; that it became the record owner of the Drexel 
property and entered into possession by an assignment of rents 
dated May 1, 1931, and used the income to pay its commission of 
$3,500 for the extension. All other allegations of the complaint 
were denied, and it was averred by way of defense that because 
defenéant was a trust company the agreements of September 22, 1926, 
of August 3, 1931, and June 10, 1932, were invalid and void, as 
against public policy and prohibited by the “act for the protection 
of bank depositors." 

Upon hesring of the cause pursuant to the first referenee 
the master found that the material sliegations of the complaint 
were sustained, that the agreement of June 10, 1932, was valid, 
that the defense of ultra vires was not available to defendant, and 
that it was therefore liable on the Rifkin mortgage and on the 
Drexel bonds, 211 of which had matured, but was not liable on the 
Lake View bonds because no interest or principal was then in de- 
fault; that defendant, trustee under the bond issue of the Drexel 
apartments, entered into possession under an assignment of rents 
May 1, 1931, and also became the owner of record by a deed in trust 
executed about the same time, and out of the income of the property 
wrongfully applied and diverted to its own use $3,275 in payment 
of commission on the proposed extension, to which plaintiff did not 
consent, and was therefore liable for such diversione 

Subsequent to the filing of the first report defendant 
presented an amendment to its answer and asked leave to file the 


Same e fhe smendeda answer denied that it had on September 22, 19265 


executed the letter alleged in the complaint, but that a complete 
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contract was entered into in writing on that date, separate and 
apart from the letter, aid that the agreement thus made did not 
contain any provision regarding the repurchase of the bonds in 
question nor any guarantee of payment, and thst some time there- 
after, without any consideration and without authority, Prec Ff. 
Heitwan, upon the request of piaintiff, executed a lstter similar 

in form to that charged in the complaint and shortly thereafter 

also exccuted another letter identical therewith except thet it 

wes dated some time later than September 22, 19263 that plaintiff 

or some person for him or on his behali, for the purpose of making 
it appear that there was consideration ror the letter so exscuted by 
Heitman subsequent to September 22, 1926, fulsely, fraudulently and 
maliciously changed and altered the date of ssid letter and dated it 
back to September 22, 1926, without the knowledge of defendant or 
any of ite agents, and that defendent first discovered the fraud and 
deception upon the hearing before the master when ths original letter 
was exhibited for the first time. It was averred that the execution 
of the alleged agreement dated August 3, 1931, was procured by fraud 
end misrepresentation in holding out to defendant that the letter 

of repurchase or guarantee was dated September 22, 1926, when it 

was actuslly dated and delivered =t a subsequent date and without 
considerstion. fhe chancellor referred to the master for his 
recommendation the motion for leave to file ths amended answer and 
while that motion was pending, on June 10, 1955, one Vharles Ge 
Holmberg, filed a petition alleging that he was a stockholder and 
director of the Heitman Bond & Mortgage Company, and its successor, 


continuously from January 18, 1913, and that his attention had just 


been called te this proceecing by which plaintiff sought to hold the 


Heitman Trust Company liable upon an alleged guarantee of bonds; that 


no authority was vested in Fred Pe Heitman, as president, ner was any 
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authority conferred upon him by the bocrd of directore to execute 
Such & gusrantee; thot Neitman was not authorized to purchsse 
plaintiff's stoek, and that the purchase thereof, as well as the 
a traud 
alleged gua antee of the bonds, constituted/upon the other stock- 
holders and directors, and he prayed that the .lleged purchase by 
Gefendout of plaintiff's stock be rescinded and the alleged guarantee 
be set aside 2s fraudulent and void. The motion te file the inter- 
vening petition was alse referred to the macter for hesring,. 
Subsequently, July 25, 1935, Heitman Truct Compeny filed 

a petition alleging in substance that the board of directors had 
ne knowledge thet the guarantee agreement end cubse uent agreements 
were signed by Fred F. Heitman, and that he acted without authority 
of the bonrd of directors, and that newly discovered evidenee had 
since come to the attention of the petitioner (retition simed and 
verified by Howard i’. Bishop, duly autherisec ogent of the Heitman 
Trust Company and one of its attorneys) that when plaintiff and 
Fred Pe Heitman were negotiating for the purchese and sale of plain- 
tiffts stock, Hsitman advised Myers that he would have to take the 
matter up with the board of directors, but that Myers requested him 
not to do so for fear that they would not consent tc it and suggested 
that they arrange matters between themselves; the newly discovered 
evidenee was characterized as preof of a conspiracy against the 
corporstion,s and petitioner prayed thet eu order be entered directing 
the master to reopen proofs and permit the introduction of the ~ewly 
discovered evidence. This petition wes likewise referred to the 
mester, to be considered together with Holnbergts petition and also 
the mcetion for leave to umend defendant's answer. The master ulti- 
mately recommended that the edditional matter introduced by defend- 
ant's amended answer be made evailable as defenses, heard the newly 
Giscovereé evidence, but found the issues for pleintiff and re- 


commended a decree in his favor, upon the theory thal the contract 
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of June 10, 1932, constituted a settlement between the parties, 
and also recommended that Uolmberg's intervening petition be dise- 
missed for want of equity. 

The essential facts disclose that Lewis Myers had for many 
years been a stockholder and director of Heitman Bond & Mortgage 
Company, engaged in the purchase and sale ef mortgage bonds. The 
by-laws of the corporation provided that in the event of the sale 
of any of the capital stock by any s tockholder he was required first 
to offer it for sale to the company at its book value according to 
the audit of the preceding year . Accordingly, in July, 1926, nego~ 
tiations were inaugurated by plaintiff for the sale of his stock to 
the corporation, which culminated in the proposal and acceptanee 
dated September 22, 1926, by which the company purchased from plain- 
tiff his 404 shares of stock at $286 a share. The offer and» ecept- 
ance by which this sale was consummated (hereinafter referred to 
as stock sales agreement) is as follows? 

"September 22, 1926. 


Heitman Bond & Mortgage Company, 
10 South La Salle Street, 
Chicago, Illinois. 


Gentlemen 3 


I hereby propose to sell to you four hundred and four 
(404) shares of the Capital Stock of your Compeny at a price of 
$286 upon the following terms and conditions: 


le I propose to sell at once and deliver to you here~ 
with two hundred four (204) shares of said stocks 


2e I further propose to sell to you on January 3, 1927, 
the additional two hundred (200) shares» 


Se The purchase price of said two hundred four (204) 
Shares amounting to $58,344, I agree to accept in Drexel Mansions 
first mortgxe bonds amounting to .leven Thousand Dollars 
($11,000), Rifkin & Zpstein first mortgage Twelve Thousand Five 
Hundred Dollara ($12,500), “ureka Apartments first mort age bonds 
amounting to Thirty Four Thousand Five Hundred Dollars (984800), 
and the remaining Three Hundred and Forty Four dollars ($344) 
te be adjusted upon accrued interest and the difference paid in 
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4e In payment of the Two Hundred (290) shares, the 
purchase price of which is “57,200, to be delivered January 3, 
1927, I agree to accept in Drexel Mansions bonds amounting to 
$57,000, the difference of Two Hundred Dollars ($200) to be 
adjustee upon eecrued interest. 


In connection with these Two Hundred shares (200) I 
agree to deposit the same in escrow with the Foreman Trust & 
Savings Bank and you te deposit said Drexel Mansions bonds 
amounting to Fifty Seven Thousand dollars ($57,000) with Foremen 
Trust & Savings Bank in eserow with instructions to Foreman 
Trust & Savings Bank to deliver said stock to you on January 
Srd, 1927, and to deliver said bonds to me on seid date. 

I hereby waive any right that I may have to purchase 
back this stock and [I hereby waive any right that I may have to 
purchase any stock of your Company in the future, in accordance 
With the agreement shown by the by-laws at the time the capital 
stock of your Company was increased, and 211 my rights under 
said by-laws to purchase stock in your Compsny I hereby release 
and Waivee 


6 I further agree that my voting rights in the stock 
covering this proposal shall cease forthwith. 


Very truly yours, 
1 si onea) Lewis Myers 
Accepted : 
Heitman Bond & Mortgage Company 


By (Signed) Fred P. Heitman 
President." 


The Heitman Bond & Mortgage Company resold these shares to various 
of its directors, including Philip C. Lindgren, Fred P. Heitman, 
Walter Be Olson, Charles Ge Holmberg and Howard F. Bishops who 
paid the company in cash at the rate of $286 a share, except 25 
Bhares wiich were sold to Adolph 0. Hartmann at a profit on the 
basis of %300 a sharee ‘The company thus received the cash for the 
shares of stock, and paid for them in real estate bonds and mortgages 
which it then ownede 

There was introduced in evidenee at the hearing before 
the master another agreement (hereinafter referred to as the 
first guarantec sgreement) dated September 22, 1926, as followss 


"Sept. 22, 1926. 


Mre Lewis Myers, 
Chicago Beach Hotel, 
1600 Hyde Park Blvdey»y 
Chico goe 
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Dear Mre Myers: 


On account of your having purchased the follcwing: 
Drexel Mansions Bonds Wose 10/14, 16/18, 


24/530 56/80, 31/153 $68 9000 
M. Rifkin, et ale mtge Noe 2494 12,500 
Bureka Apartments, No. 17/85 349500 


it is agreed between the Heitman Bank & Mortgage Company and 
yourself that shoulda there be a delault of principal or 
interest, and seid default camtinues for thirty (30) days, 
during the life of the mortgage on the above properties, we 
agree to purchase the above said securities at par and accrued 
interest after the thirty (30) dqs have elapsed. 
Likewise in connection with said purchase we have ad= 
justed the interest and there will be due you in cash on 
January 3rd, 1927, the sum of “530, which sum we agree to pay 
you on that date. 
Very truly yours, 
Heitman Bond & Mortgage Company 
By Fe Pe Heitmany, President,.* 
It was defendant's contention that this contract was entered into 
subsequent to September 22, 1926, and dated back, either by plain- 
tiff or by some one on his behalf so as to make it appear that the 
stock sales agreement and this guarantee agreement were concurrent= 
ly executed; that the stock sales agreement contained no provision 
for repurchase or guarantee of the bonds received by plaintiif in 
exchange for his stock in the company, and by reason of that fact 
ne consiceration appeared in the guarantee agreement which defend- 
ant seys was subsequently executed, for the repurchase of these 
securitiies3; end thet in order to furnish a consideration the date 
of the second egreement was altered to make it appear that the two 
contracts had been made at the eame time, and the guarantee of 
the bonds furnished a consideration for accepting them in exchange 
for the stock. fvidenee was introduced pro and con on the question 
of alteration, and it s»pears from the original document, which was 
introduced in evidence and breught here as an exhibit, thet same 
alteration was made in the "22" follewing "September" and preceding 
"1926", ‘The master found that there was an alteration, but there 


is no convincing evidenee that plaintiff froudulently changed the 
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date, and it wes his cownesslts comtention that it war altered with 
the full knowledge and eomsent of Fred >. Heitman. 

A third contract was entered into between the parties 
September 23, 1926, which is identical with the B80-colled altered 
agreement, except that it dees not contain the lact paragraph ree 
lating to an adjustment of interest which was to become me Jarmary 
3s 192%, and under which defendant agreed to pay plaintizf $580. 

AMgust Sy 1931, defencent wrote a lettar actéressed to Lewis 
¥yers and his wife, Lizzie Myers, as follows; 

“Dear Sir & Madame 

In consiceration of your having turned in the ureka 
Apartments Bonds in the aggregate amount of *28e500, and having 
accepted in full lieu of cash the sum of 2159500, and » cerued 
interest in cash, and thirty bonds, to-wit: Woe 160 to 169, 
both inclusive, and Woe 306 to 325 voth inelusive, of the Lake 
View Mansions, eech of said bonde being for the sum of “50%, in 
the agsregete of “15,000, and executed by John Stone, 2 bachelor, 
it is hereby agreed between the said Heitman Trust Company and 
yourselves that should there be p defeult in principal or interest 
on any of said Lake View Mansiona Bonds and said default continues 
for thirty days, during the life of the mortgage on ssid property 
covered by said bonds, we agree to purchase the seid bends from 
you at par and » ccrued interest ofter the thirty days heve clapsed, 

Yours very truly, 
Heitman Trust Company, 
By Fred P. Heitman (Signed) 
frecsident." 

in November, 1951, Myers instituted suit against the Heitman 
Trust Company, whose name had since been changed and its charter 
amended 80 ss to enable it to act -e trustee, alleging a breach by 
defendant of the so-cslied altered agreement of September 22, 1926, 
in that it had failed to repurchase certain securities on which 


defaults head occurred. hile this suit was pending plaintiff ond 
defendent entered into an srreement, dated June 10, 1932, which 

Pla ntiff oherged in his compleint was procured by fraud and which 
defendsmt says wee made without suthorizstion of the corporstion and 


in violation of its charter powers and was therefore ultre virese 
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The master found that the agreement was fairly entered into, that 
it wes a settlement of the controversies then existing between 
Plaintiff and derendent, anc that it was not ultra vires. The 
agreement is rather lengthy, but since it is the principal subject 
matter of the controversy between the parties we sct it forth in 


full, as followss 


“This agreement, made and entered into this 10th day ef 
Junéy,y Ae 9s 1932, by and between Heitman Trust Company, a cor- 
poretion, with its principal offices in the City of Chicego, 
State of Illinois, and Lewis Myers, of the City of Chiczego, 
County of Cook end State of Illinois. 


Witnessethe 


Whereas, there is now pending in the Municipsl Court of 
the City of Chicsgo a suit wherein Lewis Myers is pleintiff and 
Heitman Trust Compeny, © corporation, is defendant, involving a 
certain agreement between the seid parties, dated September 22, 
1926, covering certain bonde and a certain mortgage alleged to be 
held and owed by the said Lewis Myers, and 


Whereas, the parties hereto have had certain controversies 
and disputes as te claims due and owing the said Lewis Myers from 
the soid Heitman Trust Company, arising out of the said agreement, 
end 


Whereas, the said Heitman Trust Compeny and Lewis Myers 
are desirous of settling all of such claims, controversies, disputes 
and litigation between them, 


Now, Therefore, for and in consideration of the premises 
aforesaid and for and in consideration ef the sum of One Dollar 
(£1200) and other good and valuable considerations by each to the 
other peidy receipt and sufficiency whereof is hereby acknowledged 
by eachy together with the mutual covenants hereinafter containedy 
it is mutually agreed as follows: 


le Heitman Tzvust Company will pay to Lewis Myers out of 
the moneys now on hand arising out of the Kifkin mortgage, and if 
there be no moneys on hand srising therefram, then it will purchase y 
from its own funds, from the said Lewis Myers, all interest coupons 
and pay sll interest specifically.described as foliowss 


Trust Deed made by Morris Rifkin and Jennie Rifkin, his 
wife, and Morris David Epstein and Fannie Upstein, his wife, to 
Chicege Title and Trust Company, a corporation, as Trustee, con- 
Veying the following described property: 


Lots Twenty-one (21), Twenty-two (22) and Twenty-three 
(23) in Biock two (2) in Albert F. Keeney's Belmont Home Gradensy 
being a subdivision of Lot rive in King and Patterson's Subdivision 
of the Northeast cuarter (NE 1/4) of Section Twenty-nine (20), 
Townchip Forty (40) North, Range Thirteen (13), East of the Third 
Principal Meridian, in Cook County, Illinois; 
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Said loan being dated September 1, 1926, and due by its terms on 
September 1, 1931, in the total sum of $12 95006 


2e If, however, and solely in the discretion of the said 
Heitman Trust Company it can make satisfactory arrangements with 
the owners of the equity of the Rifkin property hereinabove 
described, theny upon request of the said Trust Company, the said 
Lewis Myers agrees to extend the principal payment of said Rifkin 
mortgage in the sum of $12,500 for a period of three years from 
May 16, 1932, to May 16, 1935, upon the terms that interest shall 
be payable upon said loan semiannually, as heretofore, and upon 
the same terms and conditions as to all other covenants and agreee 
ments, as set forth in the said Rifkin trust deed hereinbefore 
describede Provided, however, that the interest now past due is 
either paid to or purchased from the Said Lewis Myers by the 
Heitman Trust Company, as provided in Paragraph Virst herein. It 
is agreed that upon the payment of any interest notes representing 
the said interest due or to become Que, the said notes shall be 
cancelled and marked paid and that in connection with ssid Rifkin 
mortgage, any payments or purchases heretofore made by the said 
Heitman Trust Company shall be subordinated to the balance of the 
$12,500 which shall be extended and the notes so held by the 
Trust Company shall be Clearly marked to indicate said subordinatione 


Se Said Lewis Myers further agrees that if the present 
owners of the equity of redemption described in seid trust deed 
knom as the Kifkin mortgage do not make some adjustment satisfactory 
in the sole discretion of the Heitman Trust Company, that he will 
deliver to the Heitman Trust Company, upon its trust reccipt, all 
of the securities and trust deed representing the said Kifkin loan 
for the purposes of foreclosure by the said Heitman Trust Company » 
at its owm expense, however, and that the said Lewis Myers will 
assign, without any cost to the said Heitman Trust Company, or its 
nominee, all his right, title and interest in and to the foreclosure 
procecdings now pending in the Cireuit Court of Cook County, Illinois, 
under the title of Lewis Myers vs. Rifkiny et ales Now B-232349, so 
that the Heitman Trust Company, or its nominee, may proceed with said 
foreclosure proceedings to its final culmination, with the understand- 
ing, however, that said foreclosure proceedings should be for the 
benefit of the seid Lewis Myers only until such time as the seid 
Rifkin mortgage shall have been substituted with other securities 
by the said Heitman Trust Company, as hereinafter provided, and that 
upon the substitution of the securities representing the said Rifkin 
Loan, the said foreclosure proceedings, together with the securities 
thereby represented and/or the propertyforeclosed upon shall become 
the sole and exclusive property of the Heitman Trust Company e 


Said Lewis Myers further agrees to assign to Heitman Trust 
Company all of his right, title and interest in and to the judgment 
by confession obtained in the Municipal Court of the City of 
Chicago, in the case of Myers ve Rifkiny et ale, Noe 2756016, which 
said judgment was obtained on November 5, 1931, together with all 
of his right, title and interest in and to the carnishment judgment 
therein, now pending against the Liberty Trust and vavings Bank and 
the appeal thereon. It is understood, however, that in all of the 
assignments of the foreclosurey judgment and appeal, that the Heitman 
Trust Company shall not be liable for attorney's fees or court costs 
and expenses heretofore incurred and which have accrued or have been 
expended by the sald Lewis Myers, or by anyone in his behalf, on 
said lawsuits or foreclosures prior to the time of the said assign- 
ment. Sucs assignments of the foreclosure proceedings and the 
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judgments aforesaid shall be made upon the understanding and 
agreement of the said Heitman Trust Company that it will pay to 
the said Lewis Myere 211 semiannual interest due under the terms 
of said mortgage, the seme as if it were extended during said 
period of foreclosure and provided, further, that upon the 
issuance of a Master's Certificate of Sale and a Masterts Deed 
thereon to the said premises, the seid Heitman Trust Company 
shall substitute in exchange for the Rifkin Vortgage and/or 

trust receipt hereinberore mentioned other 6% bonds cr mortgages 
issued through or owned by the said Heitman Trust Company, which 
seid substituted bonds or mortgages shall then be in gocd standing 
and not in default and shall be to the reasonable setisfaction of 
the said Lewis Myerse 


Upon the assicnment of the said foreclosure and judgments 
hereinabove described, the said Lewis Myers further agrees to 
execute ea direction to the Straus National Bank and Trust Company 
to turn over possession of the premises hereinabove described to 
the Heitman Trust Company, or its nominee, without »eny cost er 
expense to the said Heitman Tsist Company, together with the further 
direction to the Straus National Bank and Trust Gompany to turn over 
to the ssid Heitman Trust Company all funds or moneys collected by 
it and held from the premises hereinabove describede 


4e Heitman Trust Company further agrees that in the event 
the said Hifkin mortgage is substituted, as hereinabove provided, 
with other bonds or mortgages, as aforesaidy the principal sum of 
the substituted mortgages or bonds shall not become duc or payable 
at a date later than three years from the date of the substitution, 
unless the said Lewis Myers shall agree to such later date, and the 
Trust Company agrees to pay or purchase all bonds or mortgages, 
substituted for the seid Kifkin mortgage upon defeult in the payment 
of principal or interest on said substituted bonds or mortgages, 
and such default continuing for thirty days, but the said Trust 
Company shall not be required to so psy or purchase said substituted 
securities until thirty days shall have elapsed after said due dates. 


Provided, also, that in the event the said Heltman Trust 
Company fails or refuses to pay or purchase the substituted bonds 
or mortgages hereinabove mentioned upon their default in principal 
or interest, as the case may be, then the said Lewis Myers shall 
have the right to tender to the said Heitman Trust Company the entire 
12,500 of substituted bonds or mortgages and the said Heitman 
Trust Company shall thereupon become obligated to pay or purchase 
the entire $12,500 of said substituted paper. 


5e Heitman Trust Company further agrees to pay out of the 
funds deposited with it, or if no funds are deposited with it on the 
due dates, then said Heitman Trust Company agrees to purchase all 
interest coupons maturing on Drexel Mensions bond lobe 46 tO Soy 
both inclusive, 56 to 75, both inclusive, and 81 to 155, both in- 
clusive, and the said Heitman Trust Company hereby further agrees 
to pay out of the funds deposited with it for the purpose, or if 
no funds sre so deposited with it on the due dates, then to purchase 
from the said Lewis Myers 211 of the above Drexel Mansion bonds 
maturing by their terms on May 1, 1932, anc iiovember ly 1932, pro- 
vided, however, thet upon the maturity of the remainder of said 
Drexel Vansions bonds on May ly 1933, said Lewis Myers anc/or 
Lizzie Myers, his wife, their heirs, executors or assigns, shall 
agree to do and do rereby agree to extend the remainder of said 


bonds then unpaid for « peried of five years from May 1» 1933- 
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It is understood that upon the peyment of any interest 
coupons attached to said Drexel Mansions bonds, said coupons 
shell be stamped paid and cancelled. 


During ssid extension period of five years from May ly 
1933, the said Heitman Trust Company agrees to pay or purchase 
any or all interest coupons as the same mature, if not otherwise 
paid, and that upon the due date of the said Drexel Mansions 
bonds by the terms of ssid extension agreement, said bonds shail 
not be paid, then said Heitman Trust Company agrees to purchase 
said bonds from the said Lewis Myers, or to substitute in place 
thereof,. other bonds or mortgages issued or owned by the ssid 
Heitman [rust Company, which bonds or mortgages used as a sub~ 
stitute shall then be in good standing, not in default, and shall 
be to the reasonable satisfaction of the said Lewis Myerse The 
said Heitman Trust Company likewise agrees tO pay or purchase 
any of the substituted bonds or mortgages after the same shall 
have been in default for a period of thirty days. 


6e Tt is further agreed that all payments and/or pur~ 
chases to be made shall be at par and any interest payments not 
made when and ait the times required to be made shall draw interest 
after maturity at the highest rate at which it is lawful to con- 
tract, except, however, the Rifkin mortgage hereinsbove described, 
upon which mortgage interest at the rate of 6% only shell be pay~ 
eble from the date of its maturity, to-wit, September 1, 1931, 


7. It is further agreed that in the event default is made 
by the Heitman Trust Company in the substitution, purchase or pay- 
ment of any of the securities hereinabove mentioned, and it then 
becomes necessary for the said Lewis Myers to file a bill to fore- 
close upon said securities for the purposes of protecting his in- 
terests thereunder, then and in such case only, the securities 
purchased or paid by the Heitman Trust Company of that issue fore- 
closed, theretoforey shall be subordinated to the securities owned 
by the said Lewis Myers and upon which that foreckosure shall be 
baseds 


8e The right is reserved in this agreement to the Hei tman 
Trust Company to purchase any or all of the securities hereinabove 
mentioned, or any or all of the securities substituted theref or, 
upon payment to the said Lewis Myers of cash for said securities 
at par, plus accrued interest, upon giving to the said Lewis Myers 
thirty (30) dayst prior notice of said intention to purchasée 


9. It is also agreed that wherever the words ‘Trust 
Company' appear herein, it shell be considered to include successor 
or successors, and that this agreement shall be binding also upon 
the heirs, executors, administrators, and/or trustees of the said 
Lewis Myers, but shell not extend to his assignse 


In witness whereof, Heitman Trust Compeny has caused this 
instrument to be executed by its President and Secretary and its 
corporate seal to be hereunto attached, and the said Lewis liyers 
has hereunto affixed his hand and seal the day and year first 
hereinabove written. 


Heitman Trust Company 
By: F. Pe Heitmany Presa 
(Seal) 
Attiests 
Philip C. Lindgren, Seey. 
Lewis Myers (Seal)" 
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When the Rifkin mortgage ws defaulted in \ugust, 1931, 
defendent failed to comply with its guarantee agrecment ef 
September 22, 1926, by which it had undertaken to repurchase the 
defaulted issues at par plus accrued interest. ccordingely, 
plaintiif institutec suit in the municipal court to recover the 
$12,500 and interest due on bonds hele by plaintiff. This suit 
Was settled by the foregoing agreement of Jume 10, 1932. The 
Drexel bonds matured May 1, 1935-5 -hortly thereafter defendant 
presented to slaintiif for his approval a form of agreement extende 
ing the bonds, in the sum of $65,500, from May 1) 193235 to May ly 
1938, with interest at 3% instead of 6%. ‘hen plaintiff refused 
to consent to the extension upon the terms suggested, defendant 
failed to pay the principal of the bonds which had matured May lp» 
1933, ageregsting $46,500, and also the interest that subsequently 
fell due November 1, 1933. However, immediately after the execution 
of the settlement agreement of Jume 10, 1932, defendant paid plsain- 
tiff $4,486.74 on the Drexel bonds and olso paid the accrued interest 
on the Rifkin mortgage. At the seme time plaintiff assimed to 
defendant all his interest in the Rifkin mortgage, the judgment, 
his interest in the carnishment suit, and permitted attorneys for 
defendant to be substituted in the Rifkin foreclosure procesdinm 
Thereafter defendant prosecuted the foreclosure suit to the point 
where the master had filed his report in October, 1935, but no 


decree was ever entereds 
Defendmt takes the position that the first guerantee agree=- 
ment of September 22, 1926, was executed subsequent to the stock 
purchase agreement berring the same date, and that there wis no one 
piderstion for the undertaking to repurchase or guorantee the bonds 
given plaintiff in exchange for his stocKke A careful reading of 


the ecmtract of Jume 10, 1932, discloses the fallacy & this conten 
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tion, because in that agreement plaintiff gave some rights, 
including a judgment in the municipal court, the garnishment pra- 
ceeding and his right to foreclose the Rifkin mortgagee. All of 
these were valuable rights, and constituted a sufficient consider- 
ation for the agreement of June 10, 1932. Whether or not the 
contract of September 22, 1926s was of itself Supported by a good 
consideration, the subsequent agreement and partial payments 
thereunder superseded all the former transactions. 

Defendant's answer to the original complaint interposed 
only the defense of ultra vires. Obviously this was not a good 
defense, as the master held, because in September, 1926, when the 
transactions in controversy were initiated, defendant was inecor- 
porated under the name of Heitman Bond & Mortgage Company, and was 
engaged solely in the purchase and sale of bonds and was enabled 
under its charter and under the Statute to repurchase its own 


bondse The defense of ultra vires was supplemented by averments 





that Fred P. Heitman was not authorized by the corporation to pure 
chase plaintiff's stock, nor to guarantee the payment of bonds 
given in exchange for the stock, and the defense of ultra vires was 
renewed upon the theory that subsequent to September 22, 1926, the 
name of the corporation had been changed to Heitman Trust Company 
and its charter amended so as to permit it to act as trustee, and 


ee ee ee 


State Bank, 354 Ill. 554, it is against public policy for the trust 
company to agree to repurchase its ow bonds. It is srgued that 
since the agreements of September 22 and 23, 1926, and the letter of 
August 3, 1931, were issued without authority of the corporation and 
in derogation of its powers as a trust company, the contract of 

June 10, 1932, which purports to settle the tren actions covered by 


the earlier agreements, was also invalid and unenforcible. Under the 
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Knass case it was held that an agreement by a bank to repurchase 

at a specified price mortgage bonds sold by it is not within the 
scope of a general banking business, as that term is commonly used, 
and that guarantecing such bonds is not within the powers conferred 
on banks by the banking act nor a necessary incident to the powers 
granted. The decision rests upon the theory that for the protection 
of bank depositors, as such, an agreement to repurchase may jeopar- 
dize or impair the deposits of the bank, resulting in injury to the 
depositors and the publice The decision ig clearly not applicable 

to the character of the business transacted by Heitman Bond & Morte 
gage Company, the predecessor of defendant, nor to the Heitman Trust 
Company, which was not engared in the banking businesse All the 
trensactions out of which this controversy arose preceded the change 
of the corporation to the Heitman Trust Company, and the amendment 

of its charter, and therefore its authority to do the various things 
which defendant contends were ultra vires date back to the original 
corporation. Moreover, we perceive no reason why a trust company may 
not settle a litigated matter by agreeing to pay with securities it 
owns and guarantee the payment of such securitiese Counsel for defend- 
ant concede that it may do 80, but argue that the ultra vires acts 
arose through agreement of the trust company to pay at maturity the 
obligations of other persons. The principle which forbids banks to 

do this is based upon the policy of the law which does not permit 
deposits of a bank to be jeopardized by such undertaking, but the 
Heitman Trust Company wes not a bank and therefore, in our opinion, 


the rule of law invoked is not applicable to the circumstances of 
this cases 
Sece 4/"an act for the protection of bank depositors," 


(chaps 38, par. 64, pe 1119, Smith-Hurd Revised Statutes, 1935) 
cited in the Knass case, reads as follows: 


"Sece 4¢ It shall not be lawful for any Savinge bank, 
individual or individuals doing banking business, banking 





/ y - ao 
” edt midviw tom al $i yd Sloe abnod ogemtiom cotig belitoeqe « ta 


7 
(ebeau Yinoumpo at aret tadt es .aasutayd goidusd fetenog # le eqooa 
; 
; berreiavs arewog od cidviw dom ai abnod dowa gateetasteasg Jedd bas a 
! atLewog axid os sre5toat Yrcsaecen 6 ton tos gnidned ed? yd edasd no 
noivostorg sit rol tedd yrosds sid noqu ateaet meieioes eft) «hetnety | 
“taqoot Yam seedousget og InssoSige Gs efoue as ,etodisogeh ansd to _ 
edt of YIstal at gnidtuact etnsd sid Zo adiaogeh eft alagmt ne enh 
| efdsaliggs ton yYLisefs ai molaioss of? - eelding odd ane anise 
-$xoM 3 bood namtieH yd Setosenatt esoniend edt Te tetontano odd 09 ; 


tenet mami le edd of vom yinetrelsh te toxasoeboxy sft .ynaqmoD ese 
i - 


eid [La .asentand anhained edd at hopapne ton gsw. do katy. 4 ysisqap 9 : 


vv" 


sanato elt hbebsootq seots yetevortines aids doisw to tue anoldonanatt 
: ; 
: dnembnoms ost bose .ymaqnod tamrT cemtiol edt e¢ moiseroqzon ext to 


agaidd avoizey oft 06 of Ysitedsua edb oveteross bm . ned tarfo adi to 
Lsnigize odd ot Aosd sted eetiv extiv ous shaodnes dasbsiotob Aotdw 
“Yes Yaeqsoo tesit ge yy foaset on avisoveg ow »Taeveotom “ noLtareqtoo 
ti aeivituees cisgiv yag o¢ gpaivestae yd tedtiem betagit if a alites..ton 
-bneteb to% fsanwod seelvisvoes deus io tnemyaq oft setnatesp bag enxwo 
atos setiv sttiy oft dadd eugis ud .on eb yas ti teds obsenee tas 

eft ytiuutan ts Yad of Yaaqmeo dunts af) To Jagmeaiga dguoudt onaue 
SRT 


os admed abiduet doidw olyioentiuq sit .aneateq teadte To anoljagildo 








tinceg ton 260 doldw wel eds to yoifoq edit —— 


", ,atetisegoh aasd to melttoototq sit rot ton aie 
ii (QS@L enadutodt boabyett Orwtentias .@Lre .q alibi Sicha. 
3 a 

7 etusd agaivaa yao tot Lyvtwst od ton Liade dT oh pe a eet 
ghintsad gaeentaud patansd gaiob eLesbivibat x0 Laub ivy iom: 





company, or incorporeted bank receiving savings depokrits, or 
deposits of trust funds, to assume the payment ef, or to become 
liable for, or to cusreantee +o pay the principal oi, or interest 
Ons my bonds, notes or other evidence of indebtedness of, for, 
or on account of any person or persone, company or incorporation; 
end in any assumption, liability or guarantee, whereby such 
deposits or trust fumds could be Jeopardized or impeired shall 

be null and void.® 


In our opinion the only institution entitled to the protection of 
this section is one doing a banking business, and not merely a 
trust company. The distinetion between the two is clearly show 
in 7 Corpus Juris S81, sece 970, aw follows: 

"The distinetion between a bank and a trust company is 
well defined. The powers of the trust company depend on the 
terms of its Charter, of course, but they are not banking powers. 
The trust company, like the savings banks pays intercet on 
deposits, but its deposits are strictly losns, not subject to 
checks It cannot issue its own notes for circulation, ner does 
it buy or sell exchange in the ordinary course of its deslings. 
In directions shat are not akin to banking, its pewers are much 
broader and extend outside the monetary realm inte real estate 


transactions, trusteeships, and the conduct of property interesta 
of all kindse The exercise by © trust company of same of the 


The defense that Heitman was not authorized to make these 
various agreements, and that the transactions were uot approved by 
the directors, are not sustained by the recorde Under the by-laws, 
ac omended, Heitman was empowered te “perform the usuel duties per« 
taining to such officers in similar mercantile corporations,*® amd 
it wes specifically provided that any stockholder desiring to sell 
his stock had to first offer the same for sale to the eoxporation 
at the book value 2s shown by the audit for the preceding year. We 
think this provision empowered icitman to enter into an agreement 
for the purchase of plaintiff's stock and to provide the ineans of 
payment. It appears from the evidence that Heitmen ewmecd 50% of 
the total capital steck of the corporation, and that he and Lindgren 
"practically ran the business in all its details," and that the dir- 


ectors “left matters of contracts and business man: gement up to 


them." In addition to these circumstances five of the directors 
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purchased plaintiff's stock after the corporation had acquired 
the same, and they must have knom that it wes part of the stock 
purchased from plaintiff end aecquieseed in the transaction. 
Through the various transactions between these parties 
plainti:f parted with 404 shares of his stock in the Heitman Bond 
& Mortgage Company, which was at the time a prosperous concern. 
Under his stock sales agreement he was entitled to receive cash 
according to the by-laws of the corporatione He was given bonds 
which were guaranteed in the subsequent agreement. ‘hether the 
sO-celled altered agreement was made currently with the sto-« 
sales agreement, or not, it is certain that they were both made 
in September, 1926, and we are convinced that these two contracts, 
as well as the agreement of September 23, 1926, were part of the 
same transaction. If any alterations were made in the second 
agreement it was not a fraudulent alteration but one of which 
Fred P. Heitman had full knowledge and to which he acquiescede 
It stands to reason that since plaintiff, being entitled to cash 
for the sale of his stock, would not have accepted bonds without 
some kind of a guarantee that the bonds would ultimately be paidy/ 


that is precisely what Heitman Bond & Mortgage Company, and later 


the Heitman Trust Company, undertook to do. It received ®286 in 


cash for each of the shares except 25, for which it received $300, 


representing a profite The result reached by dismissing complain- 


ent's bill would be manifestly inequitable and unjust, and would 
leave defendant in the position of having received cash for the 
stock which it had aequired from plaintiff and having given him 
s bonds in exchange for stock in the corporations, 


some worthles 


which was prospering at the time he parted with his stock and 
paying substantial @ividendse in addition to these circumstances 


poration made 4 commission on the sale of the bonds, and 


the entire transaction. 
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The master to whom this cause was thrice referred apparent- 
ly gave the evidence and the questions involved eareful consider= 
atione This appesrs from all of his reports, and we do not see, 
ander the facts and equities of the case, how he could have fairly 
reached any other conclusionse There was no merit to the original 
defense, and those interposed by the amended answer were highly 
technical and appear to have been afterthoughts. The chancellor 
was therefore not justified in sustaining defendant's exceptions 
to the master's reports and in dismissing the bill for want of 
equi tye The decree of the superior court is reversed and she 
cause is remanded with directions that a decree be entered in 
accordance with the findings and recoumendations of the master. 


RSVGRSED AND REMAND!D WITH DIRECTIONS. 


Sullivan, Pe Je, and Scanlan, Je, concurs 
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THD NORTHERN TRUST COMPANY , 
a corporation, 


ee et a er 


Appellee. 
HRe JUSTICE FRIEND DSLIVeRED TH! OPINTON OF THE cour? 


This appeal is now before this court on rehearing granted. 

Plaintiff filed a complaint consisting of five counts 
against certain individuals who had executed a trust indenture 
designating the Worthern Trust Gompany as trustee. The trustee 
executed a note for £30,000, guaranteed by ome of the individuals, 
and it is alleged in these counts that the parties to the trust 
indenture, other than the Northern Trust Company, were copartners 
and licble on the guarantee as such, but those counts and those 
questions are not now before use 

The comolaint was ultimately supplemented by an additional 
count, VI, under which plaintiff joined the Northern Trust Gompany 
as defendant and soucht to hold it individually liable on the 
note. A motion to dismiss the additional count on the ground of 
legal insufficiency was allowed by the court, and this appeal 
followed. ‘The sole question thus presented for determination is 
whether count VI sufficiently sets forth a cause of action aceinst 


the Northern Trust Company in its individual capacitye 
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Briefly stated, it is alleged in count VI that plaintiff 
is the duly appointed, qualified and acting administrator of the 


* 


estate of Harley D. iarner, deceased; that January 12, 1929, the 
Northern Trust Company executed and delivered its certain promise 
sory note in the principal sum of 930,000, payable to bearer one 
year after date, md signed as follows: “The Northern Trust 
COes & corporation of Illinois, as Trustee under Trust Deed dated 
March 4, 1927, known as Trust Mo. 6761, By Ae Be Caswell, Vice 
Prese“ The note bore on its face, beneath the sisnature, the 
following notations: (1) “Principal Note No. One. ‘his is to 
certify that this is the Principal Note described in a Trust Deed 
to Chicage Title & Trust Company, Trustee, dated Jane 12th, 1929. 
Register Noe WH 39604. CHICAGO TITLE & TRUST COMPANY, Trustee, 
By We Co Taggart, Assistant Treasurer," and (2) "The Northern 
Trust Company executes this instrument as trustee, as aforesaid, 
and it is not to be held liable in its individual capacity in any 
way by reason of this instrument." 

It is further alleged that on or about January 12, 1929, 
plaintiff's intestate became the owner of said note, for value, 
and was the owmer thereof at the time of his death, and that it 
became a part of his estate and passed into the hands of plaintiff 
as administrator; that the words “as Trustee under Trust Deed 
dated March 4, 1927, known as Trust No. 6761," appenring on said 
note, are merely words of description and constitute no part of the 
signature to said note; that the words "The Northern Trust Company 
executes this instrument as trustee, as aforesaid, and is not to be 
held liable in its individual capacity im any way by reason of this 
instrument,” appearing after the signature on said mote, are ine 
sufficient to relieve defendant from individual liability, and that 


there was no agreement made by plaintiff's intestate to accept said 
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words as a part of saié agreement, mor any agreement or other 


contract of plaintiff's intestate to release the Northern Trust 
Company from its individual liability on said note. 

To this count of the complaint defendant filed its written 
motion to dismiss, and as ground therefor specified the following: 

(1) “It appears from an inspection of the note attached 
to plaintiffts complsint, and which by reference is made z part 
of said count VI, that this defendant executed said note in its 
capacity as trustee under trust agreement dated March 4, 1927, 
end imown as Trust No. 6761, and that this defendant did not 
exccute said note in its individual corporate capacity and is 
not individually liable on said note." 

(2) "It clearly ana definitely appears from an inspection 
of said note and the trust desd Securing the same, set forth in 
plaintiff's complaint, that this defendant was executine both 
Baid note and seid trust deea &8 trustee, and that ssid note 
clearly shows that this defendant stipulated therein that it 


should not be individually liable to the plaintiff, or to the 
holder of said note, in its individual capacity." 


Plaintiff takes the position that the words ‘As Trustee 
uncer said trust agreement, dated March 4, 1927, known as Trust 
NOe 6761," are merely words of description and constitute no part 
of the signature, and that the bank cannot release itself from 
individual liability by affixing the Stamp hereinbefore set forth, 
It is argued that a trustee is personally bound by his contracts, 
unless he exacts an agreement from the other party to look solely 
to the trust estate. Seae 205 pare 40, chape 98,5 Illinois State 
Bar Stats», 1935, of the Negotiable Instrument Law, and various 
authorities are cited to Support these contentions. 

“Sece 206 here the instrument contains, or a persm adds 
to his signature, words indicating that he signs for or on behsif 
of the principal, or ina representative capacity, he is not liable 
on the instrument if he was duly authorized; but the mere addition 
of worda describing him as agent, or as filling a representative 


character without disclosing his principal, does not exempt him from 
from personal liability.” 


The effect and construction of this section of the statute was care- 
fully considered and discussed in Tam a investment and »ecurities Co. 
aaiipa investment and ~ecurities Co. 


Ve Taylors, 272 Ille Appe 541. In that case plaintiti sued to recover 


on two promissory notes signed "Orville Taylors Re Re Vemeter, as 
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trustees." In the course of the trial Taylor, wie had appealed, 
offered to prove that pursuant to an oral agreenent with one of 

the indcorsers the notes had beene xecuted in behalf of certain 
individuals amd that he was not te become personell;, liable thereon. 
The court refused the tender of parol evidence, but uven appeal the 
cause was reversed and remanded with directions that cefendant be 
permitted to introduce evidence in support of his defense. In an 
exhaustive opinion filed in that ease the court reviewed the histori- 
eal reasous leading up to the enactment of S60. 20 of the Nerothable 
Instrument Law, and pointed out that the lenguacge of that section 

Was largely determined by what the bar generally believed to be the 
unjust result reached in the case of aoger \illiams National Benk Ve 
Groton Mfze Co«, 16 Re Ie 504, where the trustees of an estate, acting 
in conformity with the directions of the testator, were held personally 
liable on a promissory note they had indorsed ae trustees. Brennants 
Negotiable Imstruments Law, 4th edes De 164, was cited to show that 
the commissioners and draftsmen of the Negotiable Instrument Law in- 
tended by the enactment of seae 20 "to clear up the unnecessary and 
wnpardonable confusion caused by the failure of cae of the courts 

to exercise a little common sense and to recognize mercantile usage," 
amd the court concluded that section 20 “changed the previous rule 
that a name followed by a desicnation as to same relationship to 
another, would be considered only descriptio personae, and the maker 
thereof personally liable." Numerous cases in varlous jurisdictions 
are cited and discussed im this decision. As to Powers Ve Sriggs, 

79 Ille 493, and Trustees of Schools ve Rautenmberg, 36 Ille 219, relied 
on by plaintiff, it was poiuted out that these Cases were decided long 
before secs 20 was enacted; that 01f ve oohiff Trust & savings Bank, 


276 Ille Appe 527, involved no discussion of the question under consid= 


eration, and that Taylor y. Dawisy 110 Ue Se 330, did not involve a 
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negotiable instrument and was decided long before the enactment 
of sece 20. From the various decisions cited in Tampa Inves tment 
and Securities Co. ve Taylor, supra, the court concluded that 
while the decisions interpreting the statutes in various states 
are not entirely in harmony, the rule usually followed is apparently 
to the effect that where the trustee has authority, as between the 
parties or those taking the ihstruments without notice, it nay be 
shown by parol that the principal for whom the trustee was assuming 
to act was known, and that where the note discloses the name of the 
principal the signers are not individually liable; that so far as 
innocent purchasers for yalue are concerned, however, the represen- 
tative character of the party must be disclosed on the face of the 
notee 

Under the Tampa case and the authorities cited therein, 
defendant should be given an opportunity to show by parol evidences 
if it can, that the principal for whom it was assuming to act as 
trustee was known or could have been ascertained by inquiry, and 
that it is not individually liable on the note, Since the matter 
was presented to the trial court on a question of pleading, however, 
it was error to sustain the motion to dismiss the complainte 

It is urged also by plaintiff that a trustee is persoally 
bound by his contracts unless he « xacts an agreement from the other 
party to look solely to the trust estate. O'Connell v. Horwich, 
284 Ills Appe 554, a recent decision of this court, and other cases 
are cited to support this contention. In this connection it is 
argued that the trustee becomes personally liable unless he stipulates 
in so many words that the holder of the note is to look solely to 
the trust estate for payment, and that an inspection of the note in 
question fails to show any agreement between the parties that the 


payee is to look solely to the trust estate. It is undoubtedly a 
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rule of trusts, announced in many decisions, that where a trustee 
enters into a contract he is personally bound umless he exacts an 
agreement that he is not to be personally liable and tha* the other 
party is to look solely to the trust estate, but it would be absurd 
to apply that rule to the facts of this case, in view of the Plain 
stipulation on the face of the note that the Worthern Trust Company 
is not to be personally liable and other notations plainly indicat ing 
that it signed the instrument as trustee, giving sufficient infor- 
mation on the face of the note to afford the holéer full opportunity 
eof ascertainine the particulars of the trust agreement and the bene- 
ficiaries of the trust. Moreover, we think that in the simenature of 
the note by the trustec, together with the notations that f ollow 
indicating that the Northern Trust Company is not to be held personally 
liable, there is necessarily implied the stipulation that pleintiffts 
intestate, who became the holder of the note, had to look to the trust 
estate, and it was not necessary to make the specific recitsi in so 
many words that the party dealing with the trustee was to 1ook solely 
to the trust property. In order to apply the rule contended for by 
plaintiff, we would be oviiged to disregard Sece 26 of the Negotiable 
Instrument Law, our owm decision in the Tampa case, supre, and other 
authorities cited in defendant's brief holding otherwise, 

Lastly, it is urged by plaintiff that the rubber stamp indore 
sement appearing arter defendant's Simmature on the note, purporting 
to release it from iné@ividusl liability, is a nullity. Current 
authority does not sustain this contention. It was saia in “economy 
Buse Coe ve Standard Zlectric COes 359 Ill. 5M43g 

“Notations or memoranda placed on the back of a cheek 
contemporaneously with the execution of the instrument, with inten- 
tion of making them a part of the contract for payment of money, 
constitute as much a part of the instrument as though incorporated 


in the body thereof. In the absence of evidence concerning the 
intention of the maker in placing such notation on the back of a 
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eheck it will be presumed to have been made contemporane ously 
With the instrument and as a paxt of it and will be eiven effect 
as if made in the body thereof," 

in Scholbe vy. Schuchardt,s 292 Ill. 529, the following 
marginal memorandum appeared on the face of the note: "This note 
is given to secure 5,900 shares of Regima stock.* In an action on 
the note the proof indicated that the words were affixed at the time 
the instrument was executed and delivered, and it was held that 


(ppe 534-35) b 

"Those words must be emsidered the same as if they had 
been written over the Signature of Max Schuchardt and as a part 
of the instrument itself. The weight of the outhorities ig 
undoubtedly to the effect that such words are au binding on the 
parties to the instrument as if they were incorporated in the 
body of it before it was8 signed, and that is 8186 the holding 
ef this court." 
To the same effect was Yan Zandt vo HOpkins, 151 [lle tS, Where 
similar principle was announced e 


For the reasons Stated the order of the Superier court 
dismissing count VI of the complaint for insufiiciency is reversed 
and the couse is remanded with directions that defendant be required 
to plead to this count of the complaint, and that further proceeds 


ings be had not inconsistent with the views expressed herein. 
REVERSED AND & REMANDED with DIREC TT ONS. 


Sullivan, Pe Jes and J@anlan, Jes concure 
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CHARLES DeLEUW & COMPANY, 


a corporation, } 


Appellee, APPEAL FROM GIRCUI? court, 


Ve COOK COUNTY. 

VILLAGE OF MIDLOTHIAN, 

& municipal corporation, 
Aprellante 


Ga 


%, 


FOOT A 
kd JD aolrle CF 
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MR. JUSTICE FRIEND DPLIVERED THE OPINION OF TH! COURT. 


Plaintiff brought suit to recover for engineering services 
rendered the Village of Midlothian under a written contract of em- 
ploymente The cause Was tried without a jury, resulting in findings 
and judgment for pleintiif of (9,651.25, from which dcefendent appealse 

Briefly stated, the complaint alleges that October 13, 1927, 
cefendant, a mimicipsl corporation, entered into = written contract 
With Khe F. Kelker, Jres, snd Charles DeLeuwy copartners, plaintiffts 
precececsurs, under which the lotter agreed to render all engineering 
services in connection with the installation of an improved water 
system and fcr a combination sanitary and storm water sewer within 
the Village of Midlothian. A copy of the contract, which outlines 
the services to be rendersd by plaintiff and stipulates the compen- 
sation to be received, is incorporated in the complaint. 

with reference to the improved water system it is alleged 
thats oy direction of the board of local improvements of the village, 
plaintiff prepared necessary plans, estimates aud an originating 
resolution covering the proposed imprevement and presented it to 
the board, who adopted the plans that a public hesering was held 


March 20, 1928, pursuant to the resolution, and thereafter the 
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board approved e draft of the ordinence for the proposed improvee 
ment and recommended passage thereof to the trustees of the village, 
who passed the ordinance, and March 27, 1928, caused a petition to 

be filed in the County court of Cook county tor the levy of 4 special 
ascessment to pay the cost of the improvement, which according to 
estimates prepared by plaintiff amounted to %9254853 that procesdings 
were had in the county court pursuant to bassage of the Ordinance, 
and June 11, 1923, the beard directed Plaintiff to prepare an adver~ 
tisement for bids, returnable July 35 19283 that Plaintiff did all 
the work required under its contract and became entitled to be paid 
for services in accordance therewith. I¢ is alleged that June 29, 
1928, the village caused @1l orders to be vacated, and thereafter 
Girected plaintiff to prepare new plans, estimates and a resolution 
for similar improvements, differing only in certain particulars; that 
Plaintiff rendered the necessary services under the new plan, which 
was adopted July 6, 19283 thet after public hearings had July 17 

and August 7, 1928, the board passed a resolution adhering to the 
plan, and recommended passage of an ordinance by the trustees, who 
passed the required ordinanee, and September 10, 1928, caused a new 
petition to be filed in the county court for the levy of a special 
assessment to pay for the cost of the improvement}; that an order of 
default and confirmation of the entire assessment roll was thereafter, 
October 18, 1928, entered in the county court, except as to certain 


property owners who objected thereto, and February 21, 19305 cefendant 


With reference to the proposed construction of a system of 
combined sanitary and storm water sewers for a portion of the village, 
the complaint alleges that plaintiff was directed to make complete 


Surveys, borings, Plans, estimates sand tO prepare an originating 
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résolution; that these services were rendered and acted upon by 
the board of local improvements and the village trustees, and 
carried through to the filings of the petition in the County court 
of Cook countyy where proceedings were had resulting in the default 
and confirmation as to all assessments cxcept certain parcels of 
property for which objections had been fileds that March 8, 1929, 
defendant allowed the petition in the county court to be dismissed 
by reason whereof plaintiff became entitled to be paid for its 
servicese 

It is alleged further that Tuly 25 1928) the village dispensed 
with the services of plaintiff as engineers of the village end employ- 
6d other engineers: thet when bills for services rendered were present= 
ea to the village defendent refused to recognize any of plaintiff's 
claims, and finally, October 1, 1931, defendant notified dleintiff 
that the contract wos terminated, in accordance with the terms thereof, 
but refused to pay plaintiff for any of the services theretofore 
rendered. 

Upon hearing of the cauce it was stipulated that the fats 
set Lorth in the compiaint were true, with the exception that cefend= 
ant xeserved the right to show that (1) the work for which plaintiff 
claimed compensation was not performedin good faith; (2) that the 
vaiue of the services performed was not admitted; and (3) that it 
Was mot agreed that the assessment proceedings were dismissed by 
defendant, a8 alleged. 

it is urged by defendant that the contract sued on required 
& prior appropriation to meet the expenses thereof, in accordanee 
with part ly sece 4y art. 7 of the Citles and Villages act, and no 
approprdation having been made, the contract is void and there can 


be no recovery thereon. The statute relied om (Illinois Stote Ber 


Statse 1935, chap. 24, part 1, cece 45 Pare 95, vp. 356) provides as 
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follows: 

“Wo contract shall be hereafter mede by the City council 
or board of trustees, or any committee or member thereofsy end no 
expense shall be incurred by any of the officers or departments 
of the corporation, whether the object of the expenditure shell 
have been ordered by the city council or board of trustees or nots 
unless an appropriation shall have been previously made concerning 
such expense, except as herein otherwise expressly provided. * * xt 

DeKem ve City of Streater, 316 Ill. 123, is cited by 
Geicndant as construing the statute in accordance with pleintiffts 
contention. In that case the city entered inte a contract with an 
engineer to desig a certain sewer System. No appropriation had 
been made for the compensation to be paid the engineer under the 
terms of his contract. The services were rendered as contemplated 
and the city desired to pay him, but a taxpayer intervened and 
procured a decree restraining the eilty from paying any sum for the 
services of the engineer. Upon appeal the decree was sustained, 
the supreme court holding that inasmuch as no appropriation had 
veen made in accordance with sec. 4 of art. 7 of the Cities and 
Villages act, the contract was one expressly prohibited by statute 
and thereiore void. 

Defendant concedes, however, that the foregoing statute 
snd the euthority cited is applicable only to contracts payable 
out of the general corporate funds, and it therefore becomes impore- 
tent to determine whether the moneys due for the services rendered 
by plaintiff under the contract in question were payable out of the 
general corporate funds, or solely out of a fund to be raised by 
special assessment. the contract is quite lengthy, and a consid- 
eration of its various provisions requires that it be set out in 
fully as follows: 

“CONTRACT 
YOR ENCINEFYING SERVICES 


Articles of Agreement between the Village of Midlothian, 
® municipal corporation of the commty of Cook and State of Lllincis, 
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acting by and through its President snd the Board of Trustees 
(hereinafter designated the 'Villaget which term shall include 
any officer or Board of said municipal corporation having power 
to represent it, or act for it, in relation to any part of the 
subject matter of this contract) and Kelker, DeLeuw & Companys 
& partnership of Chicago, Illinois (hereinafter designated the 
'‘megineers!) WITNESSETH: 


In consideration of the agreements hereinafter set 
forth, it is mutually agreed as follows: 


ARTICLE I. 
EMPLOYMENT OF “ANGINEERS 


Theat the Village hereby employs the inmgineers to render 
the services hereinafter set forth and all other engineering 
services necessary to the proper completion of all improvements 
to be undertaken by the Village, which services the “ngineers 
shall performe 


ARTICLE Ile 


SURVEYS AND PLANS. 


The “ngineers shall make an investigation and survey of 
all districts covered by proposed improvements which shall include 
the running of 211 levels and making all subsoil investigations 
that may be necessary to enable them to establish satisfactory 
lines and grades, to which said works shall be constructede They 
will advise with the Village in regard to the extent of the 
improvements, the type of materials and appurtenances to be used 
in connection therewith. 


ARTICLE III. 
SERVICES » 


When so directed by the Village the ingineers shall make 
detailed estimates of cost, attend hearings, and after seid hearings, 
will revise the estimates as may be directed by the Village, for each 
improvement. The lingineers shall make recommendations, which shall 
be based upon the survey and estimates hereinabove mentioned. After 
passage of the ordinance the imgineers shall assist the attorney 
for the Village in all matters requiring engineering services in 
the preparation for and prosecution of amy and all condemations 
and/or proceedings to secure confirmation of special assessments or 
special taxes in courte 


The Engineers shall make all necessary plans of the work 
to be done. They shall make such detailed plans on a large scale 
as may be necessary or desirable for the President and Board of 
Trusteese The Engineers shall prepare specifications outlining 
the work to be done, and submit same to the Village for sapprovale 
The "ngineers shall also prepare proposal blanks and forms for 
advertisement, and shall be present and advise with the Village 
at the time of letting the contracts. 


ARTICLE IV. 
SUPERVISION. 


The Engineers shall supervise the construction of said 
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improvements to see that all clauses of the specifications are 
complied with and that satisfactory progress is made. For that 
purpose they shell employ and pay a competent Resident Tugineer 
tegether with such assistants aad inspectors as may be uscessary 
who shall be on the work from beginning to compiction. 


ARTICLE Ve 
PREPARATION OF SST TIMATUS. 


The “ngineers shall prepare estimates of work actually 
constructed and in its permanent place, and on or before the first 
Monday of each month shell make © report to the Village showing the 
amount of work done during the previous month and the total amount 
done to date. The Encineers shail, in general, discharge all ad-= 
ministrative duties connected with the enginecring werk. 


ARTICLE Vi e 
DUTIUS OF VILLAGE. 


The Village agrees to co-operate with the Sngineers in the 
prosecution of this contract and to further the completion of the 
contract by every possible meense 


ARFICLS Vile 
FevS AND PAYMENTS e 


The Village shall pay to the Hngineers as compensation for 
their services hereunder from time to time as ssid services are 
being performed, the following amounts: 


le On the first $100,000 or fraction thereof of the cost 
of each improvement a fee equal to five per cent (5%) of the actual 
cost of the improvement; 


2- On all amounts over “200,900 and less than $200,000 of 
the cost of each improvement a fee equal to four and one-half percent 
(4 1/2%) of that portion of the actual cost of the improvement; and 


3e On all amounts over $200,000 of the cost of each improve- 
ment a fee equal to four percent (Acr} of th-t portion of the 2 ctual 
cost of the improvement, payable as follows: 


te) Upon the letting of any contract a sum equal to fifty 
percent (50%) of the fee; 


(bd) During the progress of the work, es and when payments 
are made to the contractor, a sum equal to fifty percent (50%) of 
the fee proportioned on the amount due end payable for work done, 
until the full fee hes been paid, it being understood that the 
Engineer shall in no event receive in the aggregate more than the 
above named percentages on the actual cost of any improvement as 
compensation for all services performed hereunder in connection with 
such improvement: 


(c) In the event that any improvement is postponed, it is 
hereby stipulated that such postponement shall in no way affect 
this contract, and no portion of the fee herein stipulated to be 
paid, shall be due and payable until the letting of the contract, 
as hereinabove set forth. 


(a) Payment to be made in cash, or in special assessment 
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er special tax vouchers bearing interest at the Iste of six 
percent (6%) per cnnum; provided that payment shail hot he 
meade in eveh vouchers, and acceptance of them by the Engineers 
shall not constitute payment, unless end wntil « velid special 
agsesement or special tax is levied for the payment thereof and 
a contract is duly let and work started on the construction of 
said improvements. 


ARTICLE VIII. 
TURMIN ATI SY OF CONTRACT. 
This contract may be terminated by either party hereto 
by giving a fifteen (15) day notice in writing to the other party 
of its intention to cencel said contract. in the event of can- 
eelletion under this Article, payment to the “ngineers Tor sere 
vices rendered shall be made on a proratn basis, ond in case agree- 
ment 98 to clesims for services rendered cannot be reached by the 
parties hereto, then within ten (10) days each party shall neme a 
representative and said representative shall select a third member 
of an arbitration boar’, and the decision of said board regarding 
any claim or claims shali be final and binding upon both parties. 
*# & * 
Exeouted in duplicate on this 15th day of October, 1927-6 
Village of Wiidlothian, 
By Je We Hamilton, 
President of the Boorc of 
Trusteese 
Attest: 


William Re. Sehallerer, 
Village Clerk. 


(Corporate Seal) 


Kelker, DeLeuw & Company 
By: Ke #e Kelxer, Jre" 


it will ths be seen that article 1 of the cgreement specie 
fies the services necessary to the proper completion of all improve- 
ments to be undertaken by the village. Article I1I refere to de- 
tailed estimates of cost, attending hearings, making recommendations, 
assisting the village sttorney in matters recuiring engineering ser~ 
vices, in preparation for and prosecution of condemnation, special 
assessment and special tax cases in court. article VII, providing 
for payment of these services, contemplates that “payment shall be 
made in cash or in special assessment or special tax vouchers," 


and not until contracts are lete Under the procedure followed in 


special 
levying/assessments, the awarding of contracts follows the con- 
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f the acsessment 
follows the letting of the contract ané the iusuing of the first 
voucher to the contractor. It usually follows thet when an assesse 
ment is put into collection a portion of the first installment is 
promptly onic, whish ciyes the village sutficient cash to pay & cone 
Siderable amount on secouns of expenses of the improvement. Par. (a) 
of article VII of the contract provides that exsh may be used from 
the assegsment collections $6 bay the cngineer ona ccouns, and that 
Special assessment vouchers way be ubeds and it specifies that the 
delivery of vouchers ang acceptance thersof by the encineers shall 
not constitute payment unless and until the tax is levied, the eon- 
tract is let ang the work is started on the construction. This proyi- 
Sion indicates that the vouchers were to be regerded as poyment iff the 
tax was levied, the contract Let and the work started, aad thereafter 
the villaze would no longer have the right to vacate the a8sessnent 
abandon the improvement and dismiss the proceeding. From these various 
previsions of the contract, it seems reasonably clear plaintiff was to 
be paid for its services from special assessment fundse Moreover, it 
appears from the record that the Village of iiclothien had but recently 
been organized and ite assessed valuation was rather Smalie The 
improvements contemplated by the contract Were estimated at some 
$800,000. ‘The debt incurring power of the Village was not sufficient 
to pay for the improvements by general taxation, The only conclusion 
to be drawn from these circumstances is that the improvements, includ- 
ing plaintiff's services, were to be derived by special assessment. 
This was the construction placed upor the contract by the trial courty 
and we think it was correct. 

Plaintiff's counsel cite Gage ve Village of Wilmette, 250 Ill. 


428, wherein engineers, not regularly employed by the city, were rew 


tained to do Special work on certain improvements. In discussing t he 
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compensation claimed by the special engineers, the court sold 


(pe 435) 8 


“For example, if a village does not have a regular engineer 
employed at a «stated salery, such a man might be hired and paid for 
his special work on the improvement out of the funds raised by that 


assessment. 


It is next urged thet even assuming the contract was payable 
solely out of special assessment funds, still plaintiff cannot re= 
cover for the reasonable value of the engineering services rendered, 
because (1) the services performed were not rendered in good faiths 
(2) the originating special assessment ordinances relative to the 
two improvements were invalid and void, and therefore plaintiff ace 
guired no rights by virtue of said ordinancesy and (3) the fact 
that the special assessments in question were not levied was not 
the fault of the village. As to the first point, it is argued 
that when the engineering services were rendered the village had no 
water supply of its own, nor did it have any contract with any person 
or corporation by which the water could be supplied vor use in any 
water mains to be constructed, and defendant's counsel say that, 
notwiths tand ing all these facts were known to plaintiff, it never- 
theless proceeded to perform engineering services and accumulated 
cherges against the village, when it was by no means certain that 
any benefit would accrue to the village through the services pere 
formed. We think it a sufficient answer to this contention to point 
out that the village of liidlothian was located in the smitary dis- 
trict, sdjoining the Village of Posen, and that Chicago water from 
Lake Michigan hed been brought to the boundary line of the villages 
Under sece 265 pare 366, De 1288, chape 42, Tllinois State Bar 
Statse, 1935, the Village of Midlothian, upon proper showing, had 
the ricsht to water and by mandamus could compel delivery thereof 
into ite mains. (City of Chicago v- fown of Cicero, 210 Ill. 299.) 


Under the circumstances plaintiff's good faith cannot be seriously 
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questioned. 

with reference to the second point, it is urged by defendant 
that the special assessment ordinance was invalid because no provi- 
sion had been made for bringing a water supply into the village, 
and also because the village had no outlet for the proposed sewer 
System» Village of Gardner v. CHristiansen, 321 Ill. 228, is cited. 
It is admitted that all legal objections in the special assessment 
proceeding concerning this water improvement were overruled by the 
county court on June 9, 1928, and thereafter the villege voluntarily 
caused all orders in the proceedings to be vacated and the petition 
to be dismissed. Moreover, the Gardner Gasé relied on by defendant 
Was an appeal from a judgment of the county court holding the assess- 
ment invalid because the contract introduced in evidence in that case 
did not assure an elevated tank ahd a pump to transfer the water from 
the source of supply to the distribution system, but we do not under=- 
stand that case as holding that the ordinance there wae invalid. The 
village of Midlothian had express authority by statute te contract 
with the Sanitary District of Chicago as to sewers under par. 1146, 
sece 1, chap. 24, Lilinois State Bar Statse, 1935, and it could also, 
by proper proceedings, have obtained a supply of water for the village. 

With referemee to the third point, it is comeded by defendmt 
that the special assessment proceeding in the county court was dis= 
missed on motion of defendant, but it Says that the village was fully 
justified in dismissing the proceeding because, under the authori ty 
of Village of Gardner v. Christiansen, Bupray the proceeding was illegal 
and improper, on the ground that no water supply Was available. As to 
the dismissal of the second Special assessment proceeding, it is argued 
that the facts are somewhat different, and that the eave was not dis- 
missed upon the motion of the defendant, but upon legal objections of 


certain property owners because the village hed no outlet for the sewer 


system contemplated. ‘hile it is true that there Was no evidence 
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tending to show that an outlet had been provided for the sewage 
of the village, this omission was due te the failure of the village 
to make a proper Showings that the village wes located within the 
sanitary district, and could have made a contract with the district 
for disposing of its 5 CWARE » It was not the function of plaintiff's 
predecessors, who were engineers, to Supply this proof. The attorneys 
for the village, who had charge of the proceeding, could easily have 
Supplied the necessary evidence, and their failure orrefusal to do 
80 does not justify defendant in now arguing that the petition was 
dismissed because of the objections mede. 

Plaintiff argues that it may recover for services rendered 
even though the proceedings were dismissed, and its counsel cites 
the case of Gray ve City of Joliet, 287 Til. 280, where, after 
reviewing the authorities, the court concluded as follows: 

"Without extending this discussion furthers, it is our 
econvinetion thet while a city havine a pooulation of less than 


100,000 may by ordinance, under the proviso to Section 94, 
provide for the payment of the expense of levying an assessment 


the city itself voluntarily abandons and dismisses the proceed- 
ing before judgment of confirmation. 

The record shows that July 2, 1929, the president and board of trustees 
of the village dispensed with pleintiffts 8ervices, employed other 
engineers and refused to Tecognize any claim on the part of plaintiff 
for the services rendered, necessitating this suit. It seems reason- 
ably clear that the first proceeding in the county court was vo luntarily 
dismissed by the village, and that the second proceeding was dis- 
Missed because the village refused or neglected to make a proper 
showing to overcome the objection of certain property owners. The 
Village of Midlothian had received and accepted the benefits of 
plaintiff's services, as engineers, and under the case of Murrie ve 
Harper, 249 Tile Appe 586, cited by pleintiff, we think it should be 


required to pey the value af the services in accordance with the 
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terms of the contract. In Ancerson v. City of Highland Park, 276 
fil. App. 327, the court said, quoting from Chicago v. Pittsbure, 
Ce Co & Ste Le Ryo COey 244 Ill. 220: 


“ta City is not entirely exempt from all the rules of 
honesty and fair dealing that are applicable te individuals and 
private corporations. If a city may lawfully exercise 9 power, 
it may be equitably estopped to cuestion the validity of its 
exercise on account of the manner im which it is dws or the lack 
of required formalities, as right and justice require, * * *! 
Having accepted the benefits of the work of the plaintiif, it 
would be inequitable and unjust to permit the defendant to defeat 
the claim of the plaintiff, by relying on the ordinances," 


A like expression is contained in_Bunge vo Dowmers Grove Sanitary 


District, 356 Ill. 531, where attorneys sought to recover fees for 





services rendered in connection with samitary cistrict proceedingse 
The senitary district had there decided to abandon the improve- 
ments, supposing the ordinances yoid. The court, however, held (pe 
537): 

"It has been repeatedly held by thie court that where a 
special assessment proceeding is not carried to compistion, cither 
because of the invalidity of the ordinance or because it is dis- 
missed before confirmetion, the municipality cannot avoid payment 


by setting up the contingent nature of the contract but is jiable 
out of the general fund. (ifaher v. City of Chicaso, 38 Tll. 2563 


a pared 


Gray v» City of Joliet, 287 Ill. 230.)4 

Lastly, 1t is urged that the court abused its discretion 
in refusing to permit defendant to plead the statute of limitations, 
This amendment was not filed until after the case had been submitted 
to the court, the evidence hearé, the argunents made md the court 
had announced its decision. The amendment was apparently au 
afterthought, and was interposed as a speculative measure in the 
defense of its case. shen it appeared that the court hed found 
the issues in favor of pleintiff, the statute of limitations Was 
interposed and urced as a defense. e think the court «as entirely 
within its diseretion in refusing to permit the amendment °+ that 
Stage of the proceedinz. Moreover, the contract between dcfendant 


and plaintiff's predecessors was not finally terminated until October 


1, 1931, sud this preceeding was instituted Merch 13, 1935, which 
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was within the five year period. 


We find ne convincing reason Yor reversal and therefore 


the judgment of the cirovit court is affirmed. 
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JULIUS IUHRSEN> administrator of 
the estate of ALFRED L. MULIER, 


deceased, APPEAL FROM SUFUPIOR 


Appellee, 
COURT, COOK COUNTY. 


sa 34 
259 1.A.620 
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JOHN MARCUS amd FRANK GLEN, 
Appellants. 
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MR. JUSTICE FRIEWD USLIVERED THE OPINION OF THE COURT. 


Julius Luhrsen, administrator of the estate of Alfred 
Le Muller, deceased, brought an action of trespass on the case 
against defendants for damages resulting in the wrongful death 
of his intestate through a collision between an automebile owned 
amd driven by the administrator, in which his intestate was riding 
aS a passenger, and a truck and trailer owned by Frank We Glen and 
G@riven by John Meareus.e Trial was had by jury, resulting in a ver 
dict and judgment for $7,500. The cause is here for the second 
time on appeal, the first opinion having been filed, but not pub- 
lished in full, December 31, 1934 (Iuhrsen, adm'r v, Marcus and 
Glen, 278 Ills Apps 628, opinion Noe 37485). 

The egsential facts disclose thet Clen was engaged in 
hauling freight between Chicago and various points. December 17,5 
1931, Marcus, a licensed chauffeur employed by Glen, left St. Louis 
with a truck end trailer some thirty-one feet im lencth, loaded 
with 6,000 or 7,000 pounds of freight. He spent the nicht at 
Mattoon, Illinois, and the following morning the generator on the 


truek burned oute It being Sunday, Marcus was unable to have it 


repaired, but he purchased « new battery en route and continued 
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toward Chicagoe About 11 ofclock in the forenoon he picked up 

a young men, named Martin Nadai. Marcus drove the truck north- 
ward at the rate of about 30 miles an hour ny he testi- 
fied, he reached Monee, Illinois, around 4:40 in the ofternoen. 
There he turned on the reat lights on the trailer, but becavse 

it was still twilight he did not turn on the headlights. He con- 
tinued on his journey, and was proceeding north on route 49 when 
the engine began to sputter, due to a shortage of gasoline. He 
thereupon pulled the truck over to the edge of the outer lane, 
stopped and set the brakes. The shoulder of the hichvay was s oft 
and muddy and would not support the truck, and it was therefore 
necessary to park on the right hend side of the concrete pavement. 
The truck was then about two miles north of Monee, and approxi- 
mately 1,800 feet beyond route 50, which joins route 49. Route 49 
Was an improved concrete highway, 40 feet in width, with four 
traffic lanes. After stopping the truck Marcus switched off the 
tail-lights, to conserve the battery and facilitate the starting 
of the engine. He had connected an emergency gasoline tonk, and 
was about to crank the engine when. the rear of the trailer was 
struck by a car driven in a northerly dixection by plaintiff, in 
which his intestate, a nephew,was riding in the front seat. There 
was a terrific impact, and according to the cvidence the truck 

and trailer, heavily loaded and with the brakes set, were pushed 
forward some twenty feet. The Wash car im which plaintifi was 
driving skidded sideways in a northwesterly direction entirely 
across the highway and came to a stop, even with or slightly north 
of the front end of the truck, but on the opposite side of the road~ 
ways The car was practically demolished, and plointiffte intestate 
was instantly killed. The evidence discloses that plaintiff was 
driving at a rate of speed admitted to be 40 to 45 miles an hour. 


The United States weather report introduced in evidence shows thet 
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the sun set on that day at 4:21 in the afternoon. It was plain- 
tiff's theory thet the accident happened close to 5250 pe Me, 
while defendants contend that it occurred between 5:00 and 51156 
The time is material, beesuse, under sece LG» pare 17, chaye 95 
of the Metor Vehicle act, as amended in 1923 (illinois State Bar 
Statse, 1935) motor vehicles, trailers or semi-trailers, are re- 
quired to exhibit at least one lizhted lamp which shall be so 
situated as to throw a red light visible in the reverse direction 
“one hour after sunset to sunrise.” 

The issue of fact as to defendants negligence and the 
care and caution exercised by plaintiif and his intestate, or the 
lack thereof, was presented to the court and jury through numerous 
witnesses who testified as to the approximate time when the acci- 
gent oceurred. Upon the second trial all of the witnesses, except 
Paul Trotter, again testified for plaintiff, and with a few slight 
variations on immaterial matters, their testimony was the same 
at eachtrial. Likewise, all the witnesses who testified for 
defendants at the first trial, except Gilbert Enaeder, again testi- 
fied upon the second hearing. Im addition thereto, defendants pro- 
éuced the following witnesses to fortify the theory that the acci- 
dent occurred less than one hour after sunset. 

Harry Ye Bruns, chief of police of Richton Park for six 
years, testified that at five or ten minutes after 5:00, while in 
the vicinity of his home, he was notified by a passing motorist 
that an accident had happened down the road, thet he immediately 
went to the scene of the accident, and in driving down from Richton 
Perk, it was still light. He dreve to the scene of the» ccident, 
which wis three or four miles south of Richton Park, without lichts 
until he had almost reached the place of the occurrence. Upm his 
arrival he sent his car back to Richtom Park for the purpose of 
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eelling en ambulance, aud he etated thet tne ambulence arrived 
ehout 5320 or 5:30. While witime for the ambulance he Looked 
at his watch, and it wes then 3315 snd just getting darke As hevee 
tefore stated, Bruns did aot testify upom the firet trial. 

Mrs. George Hall Likewise testified fer the first time at 
the second trial. She is tne wife of George Halis 2 witness at 
both trials. She stated that tezgether with her husband and two 
children they had attended a girl scout meeting at Chicago Heights, 
whieh adjourned about 20 udtieseds S108, and after leaving the 
meeting they proceeded south on route 4%, arriving at the scene 
of the accident betweem 5¢00 and 5:15; that it was just beginning 
to get dark, and they stayed there for five or ten minutes and 
then drove on to Monee, where they lived, arriving tuere about 
53303; that upon arriving at the scene of the accident, there was 
mo occasion for lights, and that her husband turned on the headlights 
of his automobile only when he saw the other cars at the accident 
with their lights burning. 

Chris Hall, who did not testify at the first trial, operated 
a garage at Monee with his brother, George. He testified that the 
accident on route 49, which occurred about "1,500 fect north ef the 
'Yt,* was about two ond a helf miles from his place of business; 
that he received word of the accident from his brother, between 5:20 
amd 5350, and immediately drove the wrecking car out to the accident 
and brought plaintiff's automobile back to his garagee He remembered 
the time of the Occurrence by reason of the fact that his brether was 
to relieve him at 5330, so that he might go to supper, and testified 
that as he drove cut to the eccident Lt wes just getting dusk, 
“between dark and duske® 

The fourth additional witness was Mrs. Dera Plumhoff, who 


had lived in Monee 29 years. She testified that she wae at home when 
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aman came to their house, between 5:00 and ten minutes after 
5300, to inform her husband, a police officer, of an accident 
on route 49 northeast of Monees Her home was situated on the 
highweye ‘She, her son, her sister and her husband had just sat 
down to eat their supper when they received this information. The 
time was fixed in her mind because her sister spent weekends with 
her in Monee, and was accustomed to take the bus back to Chicago 
at 5835, and for that reason they always had their Sunday meal at 
5800 otclock. She stated that as she looked outdoors at the time 
the information was brought to them, it was not dark but just 
beginning to get dark. 
In reversing the judgment and remanding the cause for 
a new trial on the former appeal of this cause, we saids 
"Defendants contend that the overwhelming evidence shows 
that the accident occurred in less than one hour after sunset and 
consequently there was no statutory requirement for taillights 
and there was no negligence on the part of defendant, Marcus, in 
momentarily stopping the truck forthe purpose of changing to 
the reyerve tank for his supply of gasoline. As to this contention 
we may say that, in our judgment, the verdict finding defendants 
guilty of negligence is against the manifest weight of the evidences® 
The evidence adduced by plaintiff on the second hearing was 
substantially the same as on the former trial, except that Paul 
Trotter did not testify. On the other hand, all the witnesses who 
testified for defendant at the first trial, except Gilbert Knaeder, 
again testified upon the secomd hearing, and in addition thereto 
the evidence of the witnesses, whose testimony has heretofore bem 
set forth, strengthened and corroborated defendants't version of 
the time when the accident occurred. Under the circumstances, we 
are obliged to again hold that the verdict finding the defendants 
guilty of negligence is against the manifest weight of the evidences 
In addition to the question of defendantst negligence, the 
jury were also called upom to determine whether the pleintiff and 


his intestate were in the exercise of due care and caution. In this 
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connection it appears, from the evidence, that plaintiff wes 
@riving the Nash car at a considerable rate of speed, with only 
his dim lights turned om. These afforded him a vision of not to 
exceed 50 feet. lLuhrsen testified that he could have stepped the 
car within thirty feet. Defendants counsel argues, as they did on 
the first appeal, that it was reckless and negligent for plaintiff 
end his interstate to proceed at 40 to 45 miles an hour, with only 
the dimmere of their automobile shining, and that they could have 
avoided the collision by the exercive of ordinery caree Luhrsente 
testimony is the only evidence that bears upon the question as to 
whether or not the deceased was in the exercise of care and caution 
at the time of and just prior to the collision, and defendants con- 
tended upon the first appeal, and now contend, that the trial court 
sheuld have directed a verdict for defendants upon the ground that 
the intestate was guilty of contributcry negligence, In our first 
ovinion we said that while this contention is not without force, 
it would hardly justify us in so holding as a matter of law, but 
that the verdict of the jury, so far as it indicates that plain- 
tiff's intestate was in the exercise of ordinary care for his ow 
safety, was against the manifest weight of the evidence. The testi- 
mony on this phase of the case was the same on both trials, and 
therefore we are again cbliged to hold as we did in our former opinion. 
As additional ground for reversal it is urged that the trial 
court erroneously refused to grent defendants! motion to withdraw a 
juror, discharge the panel and continue the cause, because of impm per 
questions propounded to Mareus which resulted in testimony apprising 
the jury that he had made a report of the accident to the insurance 
company, and it is also argued that the court erroneously instructed 
the jury. In view of our conclusions upon the principal points of 


she case, ond the couscquent necessity for a retrial, we do not deem 
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a discussion of these points to be necessary, as the ezrors 
will undoubtedly be obviated upon retrial. 

For the reasons stated the judgment of the Superior 
court is reversed and the cause is remanded. 
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PAYER WILLIAMS, guardian of the estate ) 
of CHARLEUS WILLIAMS, Jrey a minor, ) 
Appellee y ) APPRaAL FRGI SUPERIOR 
Ve COURT, COOK COUNTY. 
) 
BOWMAN DAIRY COMPANY, a corporation, ) S - Gq. 4 "Zz 
appellante ) re C a + elle as 2 ai 


WR. JUSTICE PRIEND DSlLIVERED THE OPINION OF THE COURT« 


Faye Williams, suing as guardian of the estate of Charlies 
Williams, Jre» a minor, had judgment in the Superior eccurt for 
&9,500 rendered pursuant to the verdict of a jury, for injuries 
to the ward caused by a milk wagon owned and operated by cefendante 

it appears from the evidence that sugust 3, 19355 Charles 
“illiems, Jre, sometimes called "“Chickie", then about jive and one- 
beif yeers of ugey was playing with some other boys im the alley 
to the rear of his nome at 1049 Lili avenue, Chicagoe One of defend- 
ant's horse-drawi wagons was parked in the alley, facing east 
sloagside a telegraph pole, its driver, «illiam Tyksiaski, who had 
peen in defendant's employ only about two aad onc-hali weeks, having 
left the wagon to deliver milk to various customers in the neighbor- 
hood. Through circumstances, as to uhich the evideace is conflicting, 
the horse pulled the waco forward and ran over the child, causing 
serious injuries. The igsue of fact presented is whether or not 
defendant's horse was fastened or tied in accordance with sec. 2007, 
Be 783, of the Revised Shiangs Code, 1931, which reads as follows: 

"No vehicles shall be left unattended while the motor of 


Baid vehicle is running. It shall be unlawful to leave any horse 
or mule unattended in any street without heving securely fastened 


Said animal," 
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On this question and as to the necligence of defendant and the 
minor, plaintiff produced four witnesses and defendant two. 

Thomas Foy, a witness for plaintiff, testified that he 
was walking dow Seminary avenue, looked down the alley and saw 
Chickie and another boy near the wagon; that as the horse started 
to run Chickie tried to get away but fell under the wagon; that 
there was a telephone pole at the side of the wagon; that as he 
walked toward the wagon he observed a bridle on the horse's heady, 
and saw the reins inside the wagon; that the doors of the wagon 
were open, and that no weight was attached to the horse, 

Ruth Jennings, another of plaintiff's witnesses, testified 
that she observed the wagon in the alley near a telegraph pole; 
that Chickie was alongside the wagon, and, as the horse started for- 
ward, it ran over Chickie; that there was no weicht attached to the 
horse, and nothing hitched to the horsets mouths that whem she first 
saw Chickie he was not doing anything in particular, and that she 
aid not see him on the horse or wagon. 

Thomas Slattery, also a witness for plaintiff, testified 
that he eame down the alley about five minutes before the accident; 
that he passed about four or five feet from the horse's head, observed 
the horse and wagon standing there, amd that the doors of the wagon 
were opens; that the horse wes not tied or fastened, and that no weight 
Was attached to the horse's head, 

Chickie's mother, Faye Williams, testified that shortly before 
the accident she went to the garbage can in the alley, three or four 
feet from where the horse and wagon were parked; that there was nobody 
in the wagon, no weight on the horse, and that the horse was not tied 


to anything. 
William Tyksinkki, driver of the wagon, testified on behalf of 


defendent that on stopping his wogon in the alley, he snubbed up his 
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reins on a hook within the wagon, attached a chain, which was 
anchored to the floor of the wagon, sround the spokes of the rear 
right wheel, and proceeded to make his deliveries; that when he 
returned the wagom was gone and he found it about two blocks from 
where the accident occurred, and that the chain, although still 
attached to the floor of the wacon, was dangling loose along the 
ground. When testifyine, he was still in the employ of defendant. 
The defense proceeded on the theory that a chain, attached 
to tre floor of the wagon, was fastened to one of the rear wheels 
by means of a hook, and was designed to prevent the wheel from 
turning, thus acting as a drag on the horse so that the vehicle 
could not easily be drawn along, anc defendant sought to prove thet 
Chickie had released the hook from the wheel, then climbed on the 
Wagon, pulled the reins and caused the horse te start. In order to 
substantiate Tyksinski's testimony that he had attached a chain te 
the wheel, and to lend support te the theory that Chickie had, 
pefore stepping into the wegon and teking the reins, unfastened the 
chainy Charlies Jerome, a boy seven years of agey was produced as a 
Witness by defendant, and testified on direct examination that Chickie 
did something with the wagon before stepping into 4% and taking hold 
of the reins, and that as the horse started he (Chickie) fell to the 
ground and was injured when one of the wheels ran over his head. On 
eross~-exemination he told a different story, stating that he never 
saw a chain on the wagon, omd that the idea of 2 chain was first 
sugeested to him by Le Zdward Hart, Jre, counsel for defendant, 
before the trial. Om redirect examination Jerous/the substance of 
his statement om cross-examination, as follows: 


*Q. (By Mr. Hat, Jr.) Wow, Charles, what did you see 
Chickie do at the back wheel? 


A. He got run over. That is all I s awe 
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Qe Did you sec him do anything with anything on the 
back wheel? 


Ae Yes, a big iron there. A viz iron thing on the wheel. 
A chain on the back wheel. 


OQ. Now, did you see that, or did I tell you there was 
one there’ 


Ae You told mée" 
the voy's testimony on redirect examination is uncontroverted, and 
his testimony, together with Tyksinski'ts, constitutes all the evi- 
dence adduced by defendant on the question of negligencee 

It is urged that plaintiff's evidence is of a negative 
character, and therefore not entitled to the probative value to 
be given the positive testimony of defendant's witnesses. Rsilroad 
accident cases sre cited, holding that the negative testimony of 
witnesses tending to prove that tney did not hear a bell or see a 
light, does not constitute evidence that the light was not there 
or the bell was not sounded, bui we think the clase of cases cited 
by plaintiff are more Applicable to the circumstances of this case 
for the following reasons: The defense is based on evidence intended 
to support the theory that although the horse was not tied, a chain 
fastenec toe the floer of the wagon and hooked to the hind wheel, 
gave the seme security as if the horse had been tied, and was there- 
fore a sompliance with the ordinance. it thus became an issue of 
fact for the jury to determine whether or not such a chain wes 
actuelly fastened to the rear wheel, and the testimony of plaintiff's 
witnesses that they were in close proximity to the horse immediately 
prior to the sccident, and that there was no such chain, ves not only 
competent but material to the issues of fact prescated, both as to 
the violation of the code by the driver and as to defendant's common 
lew neglisencee It was held in West Chicego Street Re Re COe Ve 


Mueller, 165 Ill. 499; that where there are two classes of witnesses 


of cqual intelligence, who have the same opportunity of knowing the 
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fact, and their attention has been directed to it, “then, although 
one testifies that the occurrence did take place, and the other 
that it did not, the latter testimony is not to be treated as 
negative," citing Rockford, Rock Island & St. Le Re Re ve Hillmery 
72 Ille 235. Similarly in Chicago & Alton Re Re ve Pelligreen, 65 
Ille Appe 334, the court said (pe 335): 

“Where one man swears that A struck B and ancther swears 
that A did not strike B, and both had euwal opportunity to see and 
kmow the facts, the testimony of each of the witnesses is affirm- 
ative in the legal signification of the term. So the testimony of 
the brakeman in this case that he did not, on this occasion, push 
appellee, or any other woman, violently up the steps in helping 
her on the train, is not to be regarded as having less weight than 
appellee's testimony on that point simply because it is couched 
in negative terms." 

(Citing Co Be & Ge Re Re Coo ve Cauffman, 38 Ille 4243 Co Be & Qe 
Re Re CO ve Ee, 387 Lil» 4543 and Re Re Le & Ste Le Re Re Coo Vo 
Hiilmer, 72 Ilie 235-6) 

Chicago Cons. Traction Coe ve Gervenis, 113 Ills Appe 275, 
is to the come cffect. igmere on lividence, 2nd @dey Vole ly ppe 
1668, 1671, states there is no inherent weaimees in negative 
knovledge, and that it may even sometimes be stronger than affirm- 
ative impressions. 

In amy event, it cannot seriously be contended that plein- 
tiff's evidence was not competent, amd according it the probative 
velue to vhich the esuthorities say it is entitled it was a question 
for the jury to ¢ctermine whether defendant's driver was negligent 
in allowing his horse to be parked in the alley without being 
securely fastened, both as a mtter of law and in violation of the 
city ordinance. Defendant asserts that the verdict of the jury 
and the judgment of the court is contrary to the manifest weight 
of the evidence, but from a careful examination of the record we 
are convinced that, so far as the facts ure comcerned, the jury 


was fully justified in returning a verdict in favor of plaintiff. 


Pleintiff argues that even if the driver had fastened the 









- = weft 
Mgyordsfe med" oti ot hotootih seed and solsnotis ators bes wtost 


- tarite oft bus eesele otet Sih cometisooo ont dads worhigaed 









Ge ednsts ed of jon ak ynomkdaed retdsi oft tem bib ah 





gtemliike ov «Hf oH oh ot BD Onstal Asof gbtotloosi pats to aE 





|—6€BD eMostpZiffol .v of «Hh HOtLA 4 ogsoldd at qirof tm te +8eS ffl. ar 
s(4e& oq) bkoe dugoo oft eBSE. sqqd eLfI 


@tsews tetitems San & Morcte A dats etsewe ner ano enerft": T asgit 
: bas 900 OF YWilmusicgqe Lauve poll Mdod bas «Lf sditte ton OLb A. darld 
amaitts ai sesmendin eft to Hose ky Wana s wos arid gatost edt 
Se yNomitesd adi of ares eft to nol scoitimyia eget aft at evite 
esq qmoiescoo aint mo yton bib od tadd seao sid? ml Kamexsrd erty 
whiqted mi aqeda offs qa Yddnefoly yuawey tedto yarn zo ,.selfeqqe 

ged tfintew cast anived as bebtspor od o¢ gon ak Slats ent mo tert 

7 herisuoos si 3k oaneaced yiqmte gntog devs mo yromitest a'eslleags 
: *,amued evidsyon mk 


oh he. D EARS WILT BE creqmYbyed ov 10D 07 +H +O B of oD pattto) 
0V 200 off oh 4d 90 Bok 5H 9 brie 9a «Lit VE yooh av 202A of 


(+G&S +iLE ST « ial 














s2TS aqgi »L4 SLL eanevisn «+ .90 molioa 





oGG eL alov «sho bal ,oonsbive no atoumiy «ds o@ ity ate, onit OF ak 


; eviiagen mi pasmisow tmetodat on al otedd astatn «iver 183% 


: ve 


mcitie sade tsymoiia od comisemea neve yom ti tanlt bats copbabvosat 





_ + ano ie aocgmnt ovis 


~tialg gant hebaatmoa od YLevoison dommso of qteeve yas at - ; 


ore oe ae 


evivadoig ets 2: gnidtosos bts .dnetequos ton saw epmeh tye ene 











moltasup os aaw tk bofiitas ef si yas agtiizvonios off Hoty eo? ouey 7 


gaegiicen eaw wsviib e'disbsoteb rect erin oniarredes od Bad outs 
tre 


a 


aitted tuonmdiw yells et sii hadveq ad og eared old Ri ak 

egg io mekteloiv oi ba wal To Se beie: &s ea Atod pbonosast x 8 ¢ 3 
err 

VINE ons to golusev oly fed udvecss Inabme toc a 

tiyiow Jaetinen ef? oJ Yrextmeo al dives so Ne teem ons 


7 
: ew higce zt aid to melsuminexe Tylor. # aor dad Migs 473 


v el ofd .bentoonoo ote avout edt as ist hal stodt boontvm 
s (O84 3 


sTitdnialy to ovat al soibrev s aad bl at ‘ae 


elt henustast bel covieh ante Bt fteve sont wong ts 


si rahe 


2 i 
ey | 





-6= 
reins and chain as he testified, the same does not constitute a 
compliance with the ordinanee, because the ordinance reguires that 
the animal be Securely fastened, and not the waron, an? there is 

no contention that the horse was fastenea or tied. There is eyi- 
dence to support the conclusion thet the horse ene WacOn were 

parked near a telephone pole, and it would heve been 2 Simple thing 
for the driver to have securely fastened the horse ¢o the poles, as 
the ordinance recuires. This was Cbyiously net done, 

Plaintiff argues that even if defendant's driver had fastened 
the chain to the rear wheel of the wagon it wovld not heave prevented 
the horse from running away; that it would at moet have placed g 
greater burden on the horse, and, perhaps, prevented it from running 
a8 fast as it might if otherwise unhampered, but that it eculd still 
have pulled the Wagon along sufficiently to cause injury, and thst 
tying the reins of the horse te the wagon furnishes no security. 

We think there is considerable foree to this contention, «nd thet 
the jury may well have considered these circwnsteners in arriving 
at their verdict. 

It is urged that the action was institutee by @& person 
without proper authority, because =t the time suit wee filed the 
mother was not a duly appointed suerdisn, However, letters of 
guardianship were later iscvee by the Probate court, Defendant's 
counsel concede that an extensive Scareh of authorities in this 
and other states discloses no case directly vaaring upon the question 
whether or not, after the institution of a law Suily am order making 
the plaintiff a competent person to sue in the action sought to be 
maintained, validates prior acts. The statute recocnizes the right 
of a mother to institute suit as next friend of the minor without any 
previous appointment by the court (chaps 64, sece 18, Illinois State 


Bar Statse, 1935) and it has been held that a next friend is one who, 
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witRout being regularly appointed guardian, acts for the benefit 
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of en infant. (Zazove v. Me Ste 2 
5246) Therefore, if tne mother had designated herself as next 
friend insteed of guardian, no question cowld ericeés, anc sincesy 
ultimately, the suit was instituted for the tenmefit of the minor, 
even theugh the mcther wes designeted as guardian, instead of 

mext friend, docs not indicate that she was an improper party or 
that the suit wes impreperly brought. 

Complsint is mace that pleintifi's instruction Noe 1 per- 
mittec the jury to incluce in its uwara of damages the loss of earne 
ings of the injured boy during his winority. This specifis objec- 
ticn was raised for the first time en the argument of the motion for 
e new trial. Flaintifi them made the father sa additional party, 
and the complaint was amended sc 28 to relinquish any rights that 
the father had to the earnings of the minor during his winority. A 
similar question was reised in Chicago Serew 39. ve veiss, 203 Llle 
536, and in discussimg the question, the court said (pe 541): 


“Instruction Nos. 3 given for the appellee was intended to 
enlighten the jury as to the elements of damage proper to be con- 
sidered in sase they found for ths appellee. The loss of earnings 
while incapacitated from work was included as an element of damagesy 
The appellee was a minor md his father yas alive, and it is urged 
that the right to recover compensation for his services and labor 
was in his father, and hence it isa urged that the instructi m was 
erroneouse The appellant company, without objection, permitted 
proof to be introduced an to the ability of the ueppelles to carr 
wages, and did not seek to raise the question of the right of the 
appellee to receive his carnings wuitil after the verdict of the 
jury had been returmed. The question was first raised in the 
motion for a mew trial. The svit wae instituted and had been 
prosecuted to verdict in the name of the appellee by Rose Weiss, 
his sister, as hie next friend. <A wotion woe entercd by said 
Rose weiss for leave to withdraw as next friend of the appellee, 
and another motion wes presentec by Frans veiss; his father, to 
be appointed as his next friend. These motions were granted, 
and Rose Weiss withdrew her epperrance as next frieance end the 
father of the appellee was substituted in her stead, and he appeared 
in open court and accepted the appointment. * * * 


"The parent may relinquish his right to the eornings of his 
child, ond thet ke has done so may be inferred from the conduct of 
the parent, (21 Am. & Inge Moye of Law, 24 edey 1059) and the 
prosecution of a suit im the name of the child by the father as 
next friend, for the recovery of the earnings of the miner, would 


be equivalent to a relinguishment on the part of the father of the 
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authority to collect or claim such earnings in his own right. 
It was so expressly ruled in Baker v. lint & Pierre Marquette 
Re Re Coe, G1 Mich. 298." 


COe Ve Hills 226 Ille 2273 





See, also, American Car & Foundr 


White v. Seitz, 258 Ille Appe 318 
It is urged that the conduct of plaintiff's counsel was 80 


prejudicial as to constitute reversible errore No specific instances 
of misconduct are cited, the charges being general in cheractar. We 
have read the arcuments of counsel and find nothins therein which 
would justify reversal of the verdict and judgment on thet cccounte 
Lastly, it is argue¢ thet eerteain hypothetiesl questions 
propounded by plaintiff's enunsel aid not include all the undisputed 
evidence. “hile there may have been some minor details omitted, this 
would not be erroneous, and if defendant was of the opinion that 
the omitted evidence was meterial, it should, on cross-examination, 
have propounded a hypothetiesl question including the omitted evi- 
dence. Wot having done so, it is not in a position to complsin for 
the first time on appeal. (Chiengo City Rya. Co. ve Bundy, 219 Ill. 
59; Mahannah v. Bergfeld, 274 Ills App. 97+) Moreover, an objec- 
tion to a hypothetical guestion is limited toe the EP@und specified 
(Todd v. Chicago City Rye Co., 197 Ills App. 544): end where the 
objection is not specific, and does not point out the elements alleged 
to have been omitted from the question, it is /the duty of the trial 
court to go through the reeord to ascertain whether all the elements 
were included. (Riverton Coal Coe ve Shepherd, 207 111. 395, 397) 
we find no convincing reason for reversal. The judoment 
of the Superior court should be affirmed and it is so ordered. 
JUDGMENT APYIRMED. 
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April 17, 1928, Isadore S. Stein and Fannie L. Stein, his 
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THS COURT. 


COURT, COOK COUNTY e 
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wife, executed their seven principal promissory notes of that date, 


payable to bearer, in the following amounts and maturities: 


"Note Woe Amount of Note 


$ 500 
500 
1,000 
1,000 
1,000 
1,090 
12,000 


atkit aAawW> 


Maturity 


April 
April 
April 
April 
April 
April 
April 


17» 
17» 
17» 
17, 
17s 
17, 
17s 


1930 
1931 
1932 
19335 
1933 
1933 
19336" 


All the notes bore interest at the rate of 6% per amum, evidenced 


by interest coupons attached to the principal notes. 
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nese Was secured by trust decd of even date with said notes, 
conveying to Chicago Title & Trust Company, as trustce, certain 
improved real estate in Chicagoe <All the notes were owned snd 
held by the Reliance State Bank (hereinafter referred to as the 
Bank) until June 26, 1928, when notes 0, Wy, F and Gy ageregating 
$15,000, were sold to Chieage Title & Trust Company, cross-complain- 
ant herein, wider an agreement by which the Bank undertook te sub- 
ordinate the lien of the trust deed, in so far as it secured the 
payment of noter A, B and GC, to the lien of the trust deed so far 
as it secured the pxyment of notes Dy By F and G@ ‘Thereesfter all 
the notes were delivered to Harle A. Layton, of the Chheago Title 
& Trust Company, who testified that he caused to be placed on the 
blue cover, which wae stteched and riveted to each of notes As B 
end C, a legend in words ended ficures as follows: 

"For valuable consideration the lien of this note and 
all other notes stamped with this legend, being an aggregate of 
$2,900, both es to principal ond interest, is hereby subordinated 
and mace junior to the lien of notes numbers Dy jig F and Gy isecued 
and outetending under the within mentioned trust deed, and not 
Stamped with this legend. The serial numbers of the specific note 
which have been so subordinated are enumerated in a certain sub- 
ordination agreement between The Reliance wtate Bank and t he 
Chicavo Title & Trust Company." 
Three months after sale of the indebtedness evidenced by notes D, 
Ey F and @, the Bank sold note "C", for $1,000 to Mra, Julia De 
Adams, the complsinant. Upon default in psyment of her note Mrse 
Adems accelerated the entire indebtedness, and April 125) 1933, filea 
a bill of foreclosure on behalf of herself and the owners of the 
other notes. The Chicago Title & Trust Company subsequently filed 
its cross bill of complaint, and the cause wos referred generally 
to a master in chancery, who found the equities in favor of com- 
plainant, recommended foreclosure wider t he bill, and the dismissal 
of the cross-complaint. Upon hearing of exceptions to the masterts | 
report, the cianceller sustained those filed by crossa-complainant, 


1 

} 

} 
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ordered the dismissal of the bill and entered a decree in favor of 
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cross-complainant. ‘This appeal followed, 

The question of fact involved is whether or not note 
"C", when purchased by Julia &. Adams, contained the blue cover 
with the legend of subordination Stamped thereon, and whether 
she had notice of the subordination asrecment entered into between 
Chicago Title & Trust Company and the Bank. Regardless of any 
conflict as te the condition of the note when it wes purchesed by 
Mrse Adams, the testimony is uncontradicted that at the time of 
the sale to Chicagco Title Trust Company of notes Ds Bs F ana Gs 
there was a definite Subordinetion agreement between the Bank » 
aS owner of the indebtedness Secured by the trust Ceed, and the 
Chieaco Title 2 Trust Company. At the time Mrs, Adams purchased 
note "C", a sales ticket was drafted by the Bank prominently 
bearing the notation "Subordinated Bond," and also the followings 

"Principal $1000.00 

naan meee a ca 

Total due ¥-o70c10." 
This receipt was Signed by Mrs. Adams and she testified that she 
read the receipt but did not remember having seen the notation 
"Subordinated Bond" thereon, 

The sale was negotiated through énthony Cremerius, an 
employee of the Bank at the time of the sale, He testified that 
when Mrs. Adams bought note "ca" it had a blue beck cover with 
the subordination legend stamped thereon. There ig evidence also 
Showing that Cremerius is an attorney and represented irs. Adams 


fora number of years; that she called on him in his office in april, 


1932, when he was no longer connected with the Bank, bringing note 


"OC" with her, and asked him to collect it for her. She paid him $15 


at that time to defray the costs of filing suit. Cremerius testi- 


fied that when Mrs. Adams brought the note to him on that occasion 


nver= 
the blue cover was still attached to the note, but that no co 
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sation was had with referenee to the fact of its subordinatione 
Walter Le Mueller, another employee of the Bank, also testified 

that when the note was sold to Mrs. \dams it contained a blue 

back cover with the subordination legend stamped on the insides 
thereof. After the master had rendered his reports, cross-com- 
plainant filed a petition alleging that it had newly discovered 
evidence bearing upon the issue of fact which was not thereto- 

fore available, and the chancellor rereferred the cause to the 
Master, who heard the newly discovered evidence. It consisted 

of the testimony of Mre and Mrs. Stein, the mortgegors. Isadore 
Stein testified that he saw the note in Cremerius's office some 

time in 1932, and that it then had a blue cover on the inside of 
which was « rubber stamp, about sour inches wide and two end one-half 
inches highe Both he and his wife stated that they hed a conference 
with Mrs. Adams in 1931, in which she tole them that she was sorry 
that she had bought the note; thet she had bought it against her 
better judgment, and that Mr. Cremerius had prevailed upon her to 
make the purchase even thouvsh it was a subordinated note; that in 
three subsequent telephone conversations with Mr. Stein complainant 
repeated this statement, and each time used the term “subordinated 
note". Mrs. Stcin testified that complainant calleé upon her in 
March, 1931, and that the conversetion which ensued was substantially 
as follows: "Nyse Stein: Now you come to take the roof from over 
me? iMrse Adams: No, I did not come for that - I cannot do that. 
The Chicsaso Title & Trust Coe have a first mortgage. They can do 
thate I have a subordinated note." Mr. Stein further testified 
that when he received notice of the foreclosure he askec Mrse 

Adams what remedy she expected to obtain with a subordinated note; 
that Mrs. Adoms did not deny the mote was subordinated, bul said 


the fact that it was subordineteé could not be proved e 
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Mrs. Adams, testifying in her own behali, denied that 
the note had 2 blue back cover when she purchased it. She also 
denied the conversstions with Mre and Mrs. Stein. «hea the aote 
in question was purehesed Mrse Adams turned in for credit same 
securities which had not yet matured, besring interest at 5 1/2%. 
She states that she never purchased subordinated notes and that 
she did not know this note wes subordinated when she acquired it. 
It is evident from the record, however, that she was familiar wth 
the purchase and ssle of securities, having on numerous previous 
occasions had transactions with the Bank. And it appears fairly 
certain that, whem notes D, B, F am@ @ were purelased by Chicaze 
Title & Trust Company, blue covers were placed on the subordinated 
notes A, B and C and the subordination stamp placed on the inside 
cover of each at the office of Chicago Title & Trust Company. Layton 
testified that he instructed his stenographer to place these cevers 
on the notes and stamp them, and when the notes came back to him 
thet they each had a blue cover with the ctamp on the inside thereof.e 
when note "C" was introduced in evidence by complzinant, it had no 
cover end showed unmistakable signs of having been mutilatede An 
examination of the original note shows thet two pieces are torn from 
the note in the exact places where rivets had evidently fastened the 
note either to interest coupons or te the blue cover, or bothe Wotes 
D, tT, F and G, the unsubordinated notes, which were alse introduced 
in evidence, are each riveted with two fasteners, and contain blue 
coverse By comparison of the location of the rivets on these notes 
with the mutilations on note "C", it is evident that note "C" was 
torn loose from the fasteners by some one, and neither Mrs. Adams 
mor any one on her behalf make a satisfactory explanation of this 


mutilatione 


Commenting on witnesses whe testified as to the condition 
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of the note when purchssecd by Mrse Adams, the master found that 
the testimony of Mueller and Cremerius “is based not on positive 
recollections but on the routine of the business, The evidence 
shows that there was a contest being held in the Bank; that 
there were two teams selling bonds, notes and securities, with 
individual prizes for the largest sales. ‘ith so many transactions 
taking place, it is hardly conceivable that salesmen could remember 
any one transaction." With reference to the testimony of Mr. and 
Mrse Stein, the master considered it merely cumulative. Pleintiff'ts 
counsel seeks to discredit the testimony of these witnesses by 
showing that they had an interest in the litigation. Cremerius had 
severed his connection with the Bank and was no longer interested. 
Mueller Was employed by the receiver of the Banke The Steins were 
liable as mortgagors on all the notes, whether subordinated or noty 
and they, as well as Cremerius and Mueller, certainly hed no greater 
interest then Mrse Adams, who was seeking a2 dccree of foreclosuree 
Taking into consideration the testimony of the several 
witnesses that note "C", as well as the other netes, had blue back 
covers attached thereto, that notes A, B and C had the subordination 
legend stamped on the inside of the covers, the physical appearance 
of the note itself when it was introduced in evidenee, showing unmis- 
takable signs of mutilation with no satisfactory explanation thereof, 
the receipt signed by Mrsse Adams when she purchased the note which 
she admitted signing and reading, showing on its face that it was a 
subordinated security, and the fact that she admittedly knew she was 
buying a 6% interest bearing note at a discount so as to make it 
yield 7%, it is difficult to believe that Mrs. Adams was unaware of 
the fact that she was purehasing a subordinated notee The circumstances 
rather lead to the conclusion that she purchased the note, knowing 


it to ve subordinated, because it offered a higher rate of interest 
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as an investment. It was conceded on oral argument that the 
principal issue between the parties was ome of fact, and that if 
Mrse Adams had knowledge of the subordination agreement she was 
bound thereby. As hereinbefore stated, we think there is abundant 
evidence to establish the fact that she had such knowledge, and 
therefore she was not entitled to a foreclosure as recommended 

by the master. 

In recamsending a decree in favor of Mrs. Adems the master 
said that “even if the blue cover Was attached to the note at the 
time Mrs. Adams made her purchase, the character of the attempted 
subordination was not sufficient to charge the purchaser with 
notice thereof." He based this conclusion on the provisions of 
subparagraph (c) of par. 265, chape 32 (Cahillts 1933 Illinois 
Rev. Stats.) which provides that the mortgage and notes securing 
a junior indebtedness shall bear across the face and affixed to 
each note a legend in red letters indicating that the incumbrance 
is a junior mortgage. If, as a matter of fact, the blue cover 
was actually attached to note "C" whem Mrs. Adams purchased it, 
and she knew that it was a subordinated note, subparagraph (c) 
of the section or the statute cited by the master, would not 
exempt Mrse Adams from the consequences of taking 2 subordinated 
note with notice, even though the subordination legend was not 
stamped on the note itself. The master also cites an amendment 
of the statute, made subsequent to the transaction at bar (subpara- 
graph (d)» pare 265, chape 32 (Cahill's 1933 Illinois Rev. Stats) 
which requires subordinated notes to be so stamped. That amend- 
ment cculd not operate retroactively, and therefore has no 
application to the facts of this cases 

Various propositions of law are urged and argued by counsel 


on both sides, but in view of our conclusions as to the facts we 
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believe a discussion of these peints unnecessary. After a 


careful examination of the testimony, the exhitits, and the 
circumstances attending this transaction, we have reached 
the conclusion that the chancellor properly sustained cross- 
complainant's exceptions to the musterts report and that the 
deorse in favor of cross-complainant Was properly entered. 


The decree of the Superior court is affirmede 


DECRG AVF IRMEDe 


Sullivan, Pe Jey and Scanlany Jey comoure 
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RALPH CARLBURG, 
Appellecy 
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APPEAL FROM MINT 
HENDERSON PLASTERING COMPANY, - . cation 
& corporation, 


fs ee fh 
Deteukend. COURT OF CHICAGO. 





MacDOWELL-SCHAYING COMSTAUC TLON 
COMPANY, a corporation, 
Appellante 
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MR. JUSTICE FRIEND DELIVERED TH! OPINION OF THE COURT. 


Mac Dowell-Scheying Construction Company appeals from a 
judgment rendered against it as garnishee in the sum of $229. 

Ralph Carlburg secured a judgment ior $904 against 
Henderson Plastering Company November 5, 1935e SHxecution issued 
thereon end was returned nulla bona. Thereafter the statutory 
affidavit for garnishment was filed and summons issued and served 
on garnishee November 7, 1935, returnable November 12, 19355. 
Carlburg sought to garnishee funds in the hands of MacDowell- 
Seheying, garnishee, which were claimed to be due the Henderson 
Plastering Company, employed as a subcontractor to co work on 
property at 1050 North ‘estern avenue, Chicago, owned by the 
Commonwealth Bdison Company. Garnishee filed its answer in due 
course, which was subsequently amended, stating that the last work 
dme on the contract between Henderson Flastering Company, and the 
garnishee upon the premises involved was performed about September 
18, 1955; that Lyle Henderson, Kenneth Bayer and George Ryan were 


the laborers who performed the services for the Henderson Company 
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in connection with its contract at the said premises; end that on 
and prior to November 15, 1955, there was due to the three laborers 
the aggregate sum of $229, and that on the last aforementioned date, 
which was less than sixty days after the last work was done in the 
performance of the contract between Henderson Company and garnishee, 
the leborers then each had a right to file a claim for a mechanic's 
lien upon anc against the premises for the respective amounts due 
and owing to themg that prior to November 15, 1935, the laborers 
informed garnishee that they had not been paid for their labor, 

and that unless they were paid before the expiration of the time 
allowed by law for the filing of their respective claims for mechan- 
ics' liens that such claims would be fileds that thereupon the gar- 
nishee requested and demanded of Henderson Company that it should 
immediately pay the laborers the respective amounts due and owing 

to them, in order to avoid the filing of mechanics! liens on their 
behalf and thereby hindering and delaying the garnishee in its 
efforts to obtain settlement from the Commonwealth Edison Company, 
owner of the premises; that in response to such request and cGemand 
the Henderson Company, on November 15, advised the garnishee that 
the respective amounts were due and owing the laborers, and authorized 
and requested garnishee to pay them. This request was made in the 
form of a letter, dated November 15, 1935, as follows: 


"\Tovember 15, 1935. 


Mac-Dowell-Scheying Conste Coe, 
20 N. Wacker Drives 
Chicagog Lllinoise 
Gentlemen: 
The employees of the Henderson Plastering Company listed 
below have wages due and wapaid for work done in connection with 
the lathing and plastering of the Humboldt Park Distributing 


Station at 1050 North Vestern Avenue of which He Ve Von Holst is 
the architect and the Commonwealth Sdison Company is the owner. 
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You are hereby authorized to make payment and secure re- 


leases from these mene 
Lyle Hendersmy, 4029 Melrose Ste ,ChicagosIllis. 109200 
Kenneth Bayer, 1435 S- Grove «ve.,Bcerwyn,Ill. 60 200 
feorge lyan, 6622 Lakewood Ste sChicagOs, Ille 60209 


Yours very truly, 
HENDURSON PLASTHRIN S COMPANY 
By John +. Barton, 
Sec.* 

The answer further averred that on recsipt of the foregoing m thorie 
zation the garnishee agreed to pay the laborers the respective amounts 
due them as soon es settlement was made with the Commonwealth “dison 
Company, and that said laborers accepted the promise and sscuranee 
of payment and therefore refrained from filing their clsims for 
mechanics’ liens; thet the suthorization to pay, and the acecptenee 
by the men to receive the amounts due them as aforessidy, conct ituted 
an assignment of the funds due the Henderson Company from carnishee, 
and therefore garnishee was not indebted to the Henderson Company. 

The question presented is whether the garnishee should have 
been discharged upon its answer, on the theory that it was justified 
in withholding the sum due the three laborers to whom the Henderson 
Plastering Company admittedly owed money for wages, notwithstanding 
the fact that they had not actually filed their claims for mechanics' 
liens. Plaintiff takes the position thet "a right to file a claim 
for a mechanic's lien is not the same as perfecting the claim by 
filing it under the statute," and thot since the wage claimants 6ié 
nothing to perfect their lien, the money due the Henderson Compenys 
was properly held to be payable to plaintiff under the garnishment 
processe To so hold, it would be necessary to overlook entirely 


the authorization of Jovember 15, 1935, hereinbefore set forth, by 


which the Henderson Company delivered to the garnishee a writing em- 


taining its statement that there was due and unpaid to employees for 
stering of the premises 


wages, in connection with the lathing and plea 
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involved, the aggregate sum of $229. The garnisheets answer 

avers that this statement was delivered to it within sixty days 
after the work was completed, and was accepted by the garnishee 3 
that pursuant thereto the laborers were induced to forego filing 
their claims for liens, upon the assurance of the garnishee that 
their wages would be paid when settlement was made with the 
Commonwealth Edison Company, owner of the buildings; and it is 

urged by garnishee's counsel that this transaction perfected the 
lien of the laborers, and thereafter it became the duty of the 
garnishee to retain sufficient money to pay their claims. We think 
there is considerable foree in the argument. It is pointed out 
that the statement contained in the letter of November 15 was a 
sufficient compliance with the statute even though it was not 

sworn toe Section 5 of the Mechanics' Lien act (chape 82, Illinois 
State Bar Stats., 1935) provides that before the owner shall pay any 
amount to the contractor he shall require a statement under oathy 
and sece 27 requires the owner to retain suffi cient money to pay the 
Claims of those named in the statemente It is argued that the 
statement thus performs two functions, namely, (1) it is a statement 
to the contractor that he owes for labor and materials only the 
amounts specified and is entitled to be paid that part of the amount 
due on his contract in excess of the claims for labor and materials 
show in the statement, and also (2) that it is a notice of the claims 
of the parties named and constitutes an admission of indebtedness 
that would be competent evidence, whether under oath or not. Sece 24, 
which provides for notice to be given by the claimant, does not re- 
quire that it be swormm to, and therefore no greater formality should 


be required in a notice signed by the party acknowledging the in- 


debtedness than by the claimant. Moreover, under seCe 24 it is not 


necessary that claimant shell sign the notice, but only that he 
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shall “cause a written notice of his claim and the amount due or 
to become due thereunder, to be personally served on the cower," 
within 60 days after completion. The document signed by the 
Henderson Plastering Company, November 15, 1935, complied with 
this recuirement of the statute. Under the averment of the 
answer it must be assumed that the claimants contacted the 
gernishee before that time and were demancing their money, and 
that they refrained from filing their claim for a lien upon the 
assurance of the garnishee that it wovld withhold sufficient 
sums ts pay thsir claims. 

It is conceded that the Henderson Company had not paid 
these employees who performed labor on the improvement in questione 
Consequently, it could met recover from the garnishse because the 
statute requires the garnishee to retain sufiicient money to pay 
wage claims, especially after garnishee had becn notified that the 
lsborers were unpaid, anc the respective amounts cuc theme The 
statement régquired by the ztatute was received ln the form of a 
letter within 60 days after the work was completed and thereafte 
Eenéerson Company cculd not have recovered from the garnishee the 
eum withheld; er if the garnishee had then paid the Henderson 
Company lt wouleé have cone so at its peril and been liable 
to pay a second timej and since the Henderson Company was 
not entitled to recover against garnishee the plaintiif was in 
no better position. it was so held in Hibernian Banking Ass'n 
ve Morrison, 188 Lillie 27%, where the court stated the general rule 
to be that “a judgment creditor garnisher cannot recover from a 
gamishee anything which the judgment debtor could not himself 
recover.* This rule was approved in Schneider ve Autoist Mutual 
Inse Coc, 346 Ill. 157, Where the garnisher had recovered judgment 


against one Allen arising out of an automobile accident. The garnishee 
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had insured Allen against liability fer accidents, ome of the 
conditions of the policy being that the assured would co-operats 
in the defense of any action broughs against hime Allenr cfused 
to co-operates, as agreed, and the garnishee contended it was 
thereby relieved of liability under its policy. in sustaining 
that contention the court said (pe 149): "This is a garnishment 
proceeding, sand it is elementary that plaintiff in error could 
not recover against cefendant in error ii Allen could not do so." 

The garnishee's answer apprised the plaintiff and the 
eourt thet the laborers were employees of the Henderson Company 
and had wages due and wigabd wack done in performance of the 
contract with garnishee, and thet the laborers were demanding 
their pay and claimed a lien on the fumds. Under the cirewme- 
stances, the court should have required that they be given notice 
of the proceedings and an cpportunity to maintain their rights 
a8 provided by sece 11 of the Garnishment acte (illinois State 
Bar Statse, 1935, chap.» 62.) To enter judgment afiecting their 
interests without recuiring thet notiee be issued and served 
upon them constituted crrore (Simpson ve_Jmstutz, 228 Illes Appe 
433 Fry ve Radzinski, 219 Tll. 526; siege] ve Moses, 159 Ill. 
Apps 6243 Chott v. Tivoli Amusement Coes 82 [lle Appe 2446) 





Under the proceedings had it was incumbent upon plaintiff 
to move that such notice be given to the laborers, anc having 
failed to do so the laborers were never afforded an opporunity 
to present their claims. Judgment of the municipal court is 
therefore reversed and the cause remanded with directions to 
proceed further in accoréence with the views herein expressede 


REVERSED AND REMANDED WITH DIRNCTI ONSe 
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CLARA WARNEKG, Administratrix ) 
of the Estate of FRANK WARWEKE, \ ; 
aeseased, ; ys 

Appellant» ) APPEAL FROM SCPERroR 

Ve COURT, COCK COUNTY. 

HENRY Ae TORSTENSON, : 

Appelles. ) >, yas Q if | ¢ +3 


MR. JUSTICE SCANLAN DELIVERED THE OPINIGN OF THE COURT. 


Fleinvifi sued ccferndanmt te recover damages for the 
wrongful death cf her husbend. The acticen was brought for 
She benefit of herself, as widow o1 tke deceased, and ror his 
miimozy childreme at the close of plaintiifis evidence defendant 
filed a written motion to exclude the evidence ang to instruct 
the jury to find defendant not guilty. The trial court allowed 
the motion and directed the jury te find the defendant not 
guilty. Plaintiff apyeels from a judgment entered upon the 
verdict. 

The amended complaint charges, in substance, that on 
June 25, 1934, defendant was driving an automobile in a northweste ly 
Girection over and along Higgins Road near the intersection of Higgins 
Road and Cumberland avenue, both oublic highways in Cook county, 
Illinois; that Higgins road runs northwest and south east, and Cumber- 
land avenue runs north and south; that plaintiff's intestate was 
driving another automobile on Higeins road, a short distance north- 
west of Cumberland avenue, and was then and there in the exercise of 
due care and caution for his own safety; that defendant caused or 


permitted his automobile to strike the automobile which plaintiff's 
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intestate was driving so that plaintiff's intestate was injured, 

as a result of which he died, on July 7, 193453 that defendant, 

at the time in question, negligently and carelessly drove and 
operated his automobiles; that he negligently and carelessly drove 
his automobile at = speed greater than proper, having regerd to 

the traffic ana use of the way; that he negligently and carelessly 
drove his automobile at a damgerous rate of speedg that defendant 
negligently and carelessly failed to keep a proper lookout, so that 
he failed to see plaintiff's intestate, who was lawfully on the 
highway. The complaint alleges that the deeeased left him surviving 
his widow and three children, all minors, to whose support he had 
contributed, “wherefore, plaintiff asks judgment against the defend- 
ant for Ten Thousand Dollars." The snswer of defendant states, 

in substance, that he was not suilty of the acts charged in plain- 
tiff's complaint, nor was the alleged accident and resulting death 
caused through any negligence en his part, but that, on the con- 
trary, the alleged accident, injury and resulting death were caused 
through the sole fault and negligence of plaintiff's intestate. 

The trial court was of the opinion that the evidence failed 
to show due care on the part of plaintiffts intestate; that there 
was no evidence tending to show that defendant was guilty of negli-~ 
ee and that there was no evidence tending to prove a proximate 

meet relationship between intestate's injurics sustained in the 


“ gésident and his death. 


Plaintiff strenuously contends that she made cut a cleary 


prima facie case agai: eres 
ogg: Fi 


by the court upon the m 


ant, that the questions determined 






SLowm,vere questions of fact to be determined 
eo 
by the jury, and that tg, lal court was guilty of a serious ermwr 


in directing a verdict for defendant. 
The law applicable to defendant's motion is well settled. 
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"TA motion to instruet the jury to find for the defendant 
is in the nature of a demurrer to the evidence, and the rule is 
that the evidence so demmrred to, in its aspect most favorable to 
the plaintiff, together with all reasonable inferenoes arising 
therefrom, must be taken most strongly in favor of the plaintiff. 
The evidence is not weighed, and all contradictory evidence or 
explanatory circumstances must be rejected. The question presented 
on such motion is whether there is any evidence fairly tending to 
prove the plaintiff's declaration. In reviewing the action of 
the court of which compleint is made we do not weigh the evidence, = 
hn can leok only at that which is favorable to appellant. Yess Ve 
€5S_, 255 Illes 4143 McCune ve. Reynolds, 288 id. 188; Lloyd Vy. Rush 
2735 ide 469.' (Hunter v. Troup, 315 Tll. 293, 296-7.) ¥— Mahan vr = 
Richardson, 264 Ill.« Apps. 4935 495.) ta 


"The general rule is that negligence and contributory 
negligence are questions of fact for the Jury, and so long as a 
question remains whether either party has performed his legal 
duty or has observed that degree of care and caution imposed upon 
him by law, and the determination of the question involves the 
weighing and consideration of evidence, the question must be sub- 
mitted as one of fact. (Chicago, St. Louis and Pittsburg Railroad 
Coe ve Hutchinson, 120 Ill. 5873 Austin v. Public Service Coe, 
ante, pe 112.) Before we can Say, as a matter of law, that 
there was no negligence on the part of the defendant or that there 
wes such contributory negligence on the part of the plaintiff 
as to defeat recovery, we must be able to say that all reasonable 
minds must agree that the defendant was not uégligent in his acts 
or that the injury was the result of plaintiff's own negligence." 
(Petro ve Hines, 299 Ills 236, 240. see, also, Pollard ve. Broadway 
Central Hotel Corpe, 353 Ille 3125 3225 3236) 


See, also, the late opinion of the Supreme court in Zirsldo v. Lynch 
COos 365 Ill. 197, wherein it {ig stated (py. 199-200): 


“Whether a plaintiff was guilty of contributory negligence 
is ordinarily a question of fact for the jury to decide under proper 
instructions. It becomes a auestion of law only when the evidenee 
is so clearly insufficient to establish due care that all reasonable 
minds aie reach the conclusion that there was contributory negli- 
gence. Thomas v. Buchanan, 357 Ille 2703 Mucller v. Fhelps, 252 
ide 6503; O'Rourke v. Sproul, 241 ids 576.) A motion to direct a 
verdict for the defendant preserves for review only a question of law 
whether fram the evidence in favor of the Plaintiff, standing alone 
aad when considered to be true, together with the inferences which 
Say Legitimately be drawn therefrom, the jury might reasonably have 
found for the plaintiff. (Brophy v. Illinois Steel Coe, 242 Ille 
553 City of Chicago v. Jarvis, 226 ide 614. We cannot weich the 
evidence to determine, as a matter of fact, whether the plaintiff 
was guilty of contributory negligence, (Dukeman v. Cleveland, Cincinn- 
ati, Chicaco and St. Lous Railway Coe, 257 ille 104,) and we cannot 
reject testimony as improbable *imless it is contrary to some natural 
law. Zetsche v. Chicago, Peeris’ and St. Louis Railway Coe, 238 Ill. 
240." , 
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The only livince witness to the accident was the defendant, 


and plaintiff ealled him as an adverse witnees under sectien 60 of 
the Ciwil Practice Act. He testified that he is a painting and 
decorating contrecter, in Chicaco, and thet he lived in Evanston; 
that he knew the deceared intimately anc saw him frequently; that 
"before this accident happened his heelth appeared to be all righte 
He appeared to be just a normal person. He was a very large mane 

* * * He never complained to me at any time of any illness. I saw 

him frequently;" thet no one ever told him that deeeased had any 
ailmentes; that on the evening of June 27%, 1954, wliness and deceased 
were together; that witness and dcecased drove separate carsj that 
@€ach wes alone in his car; that deceased was in the insuranee busi~ 
ness and incidentally dic a little collecting for c¢ efendant and 
others; that on the evening in question they were engaged in collecting 
money for defendant; that sbout midnight they finished their business 
and startec homeward; that deeeased was going to his summer home at 
Gage Lake; that they proceeded along Higgins reads that deceased knew 
the streets better than the witness and therefore took the leadg that 
they were to drive on Higgins Road to Cumberland avenue, then cut 
across to Park Ridge, where deceased woulc keep on going north md 
witness would go east to his homeg that they beth intended to make 
tne turn on Cumberland avenue if they recognized it; that the accident 
Heppened on Higgins road, somewhere near Cumberland avenue; thaty at 
the time, deceased was driving his car ahead of the car of witness3 
that as they came toward Cumberland avenue each car was being driven 
at the rate of about thirty-five or forty miles an hour; that at the 
time of the accident and ima:diately before it there were no other 
cars around theres that as they approached Cumberland avenue the 


witness was “fifty to seventy-five, say fifty to a humired feet, 
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right in there, behind hims" that the collision occurred after 

both cars had passed Cumberland avenues probably seventy-five to 

one hundred feet beyond its that witness was driving on the right 
hand side of the center of Higgins road, which is a wide, paved 
highway, a state highway,"a two lane highway with a center line," 

and on each side of the center line there is room for two caress 

that both cars, at the time of the collision, were on the pr oper 

side of the road; that as they reached Cumberland avenue the wit- 
ness was from seventy-five to one hundred feet behind deceased}; 

that as the witness came to Cumberland avenue he noticed the inter- 
section and thought that it was Cumberland avenue, and “why didn't 
Prank turne I glanced over quickly to see if it was the inter- 
sectione As I turned my head back then he had evidently realized 

he had gone past this intersection, and he stopped with his brakes 
and I was coming up towards him, and I was probably twenty-five 

feet from him when I noticed he was stopping, and I slammed on my 
brakes as quickly as I could, and hit the back of his car square. 

At the time that I looked towards Cumberland I looked right. At the 
time that I looked towards Cumberland toward the right I had reached 
just about the center of the intersection. I was actually on Cumber- 
land at that time. He was still seventy-five to a humired feet ahead 
of mee * * * He was slowing upe He was still in motione As to how 
fast he was going at the time that I turned my head back, I would 
judge he was going probably firteen miles an hou. He was not going 
fast. He had slowed down from something like thirty-five or forty 
to about fifteen. When I noticed him, I was about thirty feet from 
hime But I had not started to slow up as soon as he did. At the t ime 


I was twenty-five feet or so behind him, I was seventy-five to a 


hundred feet northwest of the intersections From that time until I 


struck him I would say I went probably fifteen or twenty feet mores 
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After I struck him I stopped right theree As to how far I pushed 
him, he rode about, I would say, fifteen feet straight down the 
roadwaye It could not be near seventy-five or a hundred feet 

after I struck hime His car never came to a stop before I hit it. 
He was still in motion forward when I hit hime He was going then 
about fifteen miles an houre At the time I hit him I had slowed 
downe When I hit him I was probably going five or six miles an 
hour faster than he wase I was going about twenty miles an hour, 
and he was going slower than I was. * * * Mr. MeKema (attorney for 
plaintiff): Do you remember that I asked you, ‘Can you estimate 
the speed he was going when you did hit,' meaning his car, ‘Ae I 
would say probably fifteen to twenty miles an houre' Do you think 
that would be correct, fifteen to twenty? The Witness: I would 
think soe i was going five or six miles an hour faster than he 
was, Whatever his speed wase ily brakes were in good condition. The 
road bed was in good condition. I was driving a 1935, five passen- 
ger Buick Sedane * * * I do not know the time exactly how long it 
would take me to stop if I knew that Iwas going to stope As to 
the distance, under the above circumstances I would say probably 
twenty to twenty-five feet. * * * Under the circumstances that 
obtained that night, and you not expecting anything after you do 
realize there is danger, then in what distanee could you stop at 
thirty-five or forty miles an hour? A. I suppose it depends on 
how quickly you put on the brakese If you know you are going to stop», 
you put your foot on the brake, and my foot was on the side of the 
brake. You would have to have tem feet more probably. More than 
the twenty-five or thirty feet that Iwas taking. That is merely 

a guess on my part, I do ust know. It was not raining; it wes nice 


weathers (Qe Do you remember I asked you at my office when taking 


this deposition, ‘Now going at the rate of thirty to forty miles an 
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hour, under the conditions that were then preveiling, could you 

tell about how much distance it would take to stop coing at that 
rate of speed with your car in the condition it was and the road 
bed in the ssme condition,' and did you answer, *Oh, I would say 
you could stop in, that is a hard thing to say, it depends on how 
you step on your brakes, I would say fifty feet you could stope! 

De you rememoer answering that in my office? Ae. I thirk so, 

yese * * * My front bumper hit the rear of iarneke's car. It hit 

his rear right square. Then his car rolled along, I would say, 
maybe fifteen or twenty fect, right straight down the lane, then 

all of a sudden swerved and went dow in the diteh front end firste 
As to how far the point where is truck him was from the place where 
he landed in the ditch, as I recall it, it would be about fiftem 

or twenty feet, hardly that, ten feet. It is not very clear in 

my mind now. His car went in the ditch straight dewn. The front 
end of the oar going directly down about a three foot bank, maybe 
four foot bank, and as it eame to the bottom, it tipped against 

the post. When I struck him Iwas about seventy-five to one hundred 
feet north of the intersection. Then he went about fifteen feet 
more into the ditch.” The witness further testified that after 

the accident he was umable to get the deceaged out of the automobile 
end thet he ren te a farm house near by for helpj that after securing 
help the car was placed on its wheels and they got the deceased out 
of the car; that he then took him sq /liteie hospital in Desplaines. 
Plaintiff offered evidenee to the effect that the deceased was taken 
immediately to the hospital and put to beds that he was afterward 
piazeed on a stretcher and taken to another hospital, and that until 
his deeth, on July 7, 1934, he did not leave his bed save on the 
eceasion when he was taken to the second hospitalgthat he sustained 


fractured ribs and a fractured shoulder blade; that he was given ine 
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jections of various kinds for his heart and the pencress ,» ieGe, 
for dinhbetes; that prier to the accident “his heelth appeared te 
be perfect." A physicien testified that there might, or could be, 
with reasonable medical certainty, ea caussl rélotionship between 
the accident and deceazed's ¢oath. Lt was a question for the jury 
to determine, from all the evidence, whether the injuries received 
by the deeeased proximately caused or contributed to his death. 
See our opinion in Straus Nate Bank & Trust Co. Ve Marcus, 274 Ill. 
Appe 597, where many cases bearing upon the subject are cited. 

Plaintiff has cited numerous cases in support of her cone 
tention that « clear, prima facie case was made out by the evidence, 
anc that the court erred in directing the jury te find for the 
defendant. We deem it entirely unnecessary to refer to them. after 
confining our review ef the testimony for plaintiff to the limits 
prescribed by the settled law or this States we are satisfied that 
pleintiff made out a clear, prima facie case agsinst defendant and 
that the trial court conmitted a sérious erm rin directing a ver» 
dict for defendent. e are at a loss to understand upon what 
theory of fact or law the court based its Trulinge To sustain the 
instant judgment, under the evidenee and the law applicable to the 
same, would be to deprive plaintiff of her right to a trial by 
jury. 

The judgment of the Superior court of Cook county is 


reversed, and the cause is remanded for a mw trial. 


JUDGMENT REVERSED, AND CASE 
REMANDED FOR A HEY TelALe 


Sullivany Pe Je, and Friends, Je, concurs 
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MILTON H. FRIGHT, 
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) APPEAL FROM ¢ 
Va ) 
, ) OF COOK COUNTY. 
GENERAL ACCIDENT, FIRE AND 
LIF ASSUPANSCE CORPORATION, ’ 2 Ob & 
LTDe OF PERTH, SCOTLAND, 969].4A.622 
Appellante ) ~ 


MRe JUSTICE SCANLAY DILIVERED THE OPINLOR GF TH COUNT. 


This case was tried by the court, without a jury. The issues 
were found in favor of plaintiff and his damages were assessed in the 
sum of $1,000. Defendant appeals fvom a judgment entered upon the 
finding. 

Plaintiff sued on a policy ef insurance for damages resulting 
from a furnace explosion. Ho point is made on the pleadingse Plain- 
tiff pleaded a waiver of a limitation provision contained in the 
policy. Defendant admitted the furmace explosion dut denied that any 
damages resulting therefrom were covered by the policy. Defendant 
further denied that it had waived the limitation provision, and 
affirmetively pleaded ite Plaintiff had earried a policy of defend- 
ent: of the same kind ss the one in cuestion cince 19226 

vefendant cmtends that *the polisy on its face excludes 
damuge from an explosion in the furneeo or fire-box part of the 
boiler." It concedes that the form of the instant policy is the 
same that it would use ¢0 cover a furnace explosion. The first 
pege of the policy contains what is cakled the "Insuring Agrecment," 
at almost the top of the page. Also on that page appears the 


follewing, in boldface type, widely speced: “(excluding loss of 
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the kind described in Section II, and excluding loss ef the kind 
described in Section IV)," the word “excluding” being typewritiecne 
Seetion II and Section IV are om the firet page, end defendant 
concedes that neither excludes a furnace explcsion.e At the bottom 

of the page reference ic made to Schedule 1 atiached te the policy. 
Defendant conecdes thet there 1a nothings on page one thst excludes 

a furnacc explosion. It also concedes that none of the thirtean 
conditions contained upon page two have any bearing upon its co- 
tention. On page three appears what is called a "Sehedule." At 

the top of ths page sppears the fsliowing: “The cast iron boilers _ 
covered undex this Schséule sre designated anc descrivad 2s followss™ 
(Italies ourss) Then follows a description of the object insured 

aud the location ef the same. Then follow four coluwmms headec; 
respectively, “Steam Piping," "Cracking Coverege,* “Furnace bxpliesion," 
and "Fuel.* In the “Cracking Coverage” columi eppears the word 
*"Includéed.* A layman reading the language at the top of the 
*Schedule"* page would assume that the sole purpose ef the “Sehedule*® 
was to describe the object insurede vefendant concedes that this 
*Schedule" page, standing alone, does nvt exclude a furnace explosion, 
but it contends that the following words, “Paragraphs B, € and D 
printed on the back of this sheet are hereby made a part of this 
Sehedule," at the bottom of the pege, direct the attention of the 
inaured to further provisions in the policy. I% concedes that para- 
graphs B and D have no besring on its contention, but it contends 

thet sub-paragraph (b) of paragraph C notifies the insured that if 
the word "Included" was not inserted in the column “‘Yuruace Ixplosion" 
ia the “Sehedule,” a furnace explosion was not included in the 

policy. We are not satisfied that sub-paragraph (b), when read by 

@ layman, serves any such purpose. In Maplan v. lnited States _ 


Fidelity Coe, 345 Ille 44, 48, wie court said: 


“By its assignment of c rrors defendant insists tpon a 
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strict construction of the conditions of its policy, but in cme 
struing policies of insurance the courts are inclined to lean 
against a narrow coistruction. (Zerxiliiger ve Masonic Asccident 
Ass'n, 197 Ill. 93 Monahan v. Tidelity Mutual Life ins» Coe, 
BA2 ide 488e) Equivocal expressious iu a policy of insurance 
whereby it is sought to narrew the range of the obligations those 
companies profess to nas are to be interpreted most strongly 
against the company. (Siagara Fire Inse Coe ve Scaummon, 100 Til. 
G44$ Sehroeder v. Trade Tnss Coe, 109 1d. 157.) The contract 
is always to be liberally construed in favor of the insured, so 
as not to defeat, without a plain necessity, his cleim to the 
indemity. Healey v. Mutual Accident Ase'n, 135 Ille 556." 
In Travelers’ Ins. Coo Ve Dunlap, 160 Ill. 642, 647, the court said: 
"it would not be difficult for tne insurer to use language 
which, in respect to the questian here under consideration, would 
be free from doubt. A policy of insurance should not be so framed 
as to be susceptible of one construction in the hands of the solicie 
ting agent, and of quite a different one in the hends of the adjuster." 
In 4iolkowski ve Continental Casualty Coe, 284 Ille Appe 505, 516, 
the court said: 


“an insurance company has no right to so phrase provisions 
in its policies that the assured will likely be misled there y.* 


If defendant intended to protect itself against liability from a 
loss resulting from a furnace explosion, it could have easily se 
provided in the exclusion clauses on page onc, by apt words that 
would have plainly apprised the assured that the policy cid not 
cover any less resulting from a furnace explosion. The labored 
argument of defendant, the devious way in which it makes the 
ambiguous language of sub-paragraph (b) an excluding provisions 

tend to show the weakness of the instant contention. The contract 

ef insuranee was drawn by defendant, and if its language is reason- 
ably susceptible of two interpretations, under the settled rule of 
law that interpretation must be adopted which will sot defeat plaine- 
tiffts claim. “hile a eareful, skilful insurance lawyer, after a 
reading of all the parts of the pelicy, would probably arrive at the 
conclusion that it was not clesr that a furnace explosion was covere 
ed by it, we think that plaintiif, a layman, had a right to conclude 
from a reading of the policy that it covered a furnace explosione 


We find no merit in defendant's contention that plaintiff 
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has not proven a waiver oi the oue year limitation provision of 


oe 


the policy. ‘the trial court had a right to find, under the evi- 


cr 
3) 
cr 


denee, that defendant's representatives negotiated with plaintiffts 
representative for a settlement cf the claim for a period of 2 yvear 
or more after the explosion, ané thst dcfen¢ant did not deny lia- 
bility wider the pclicy uatii the one year period fixed by clause 
10 had expired. By this conduct c“londent waived the limitation 
provision. (ec Abiemania Lire [use Cos ve Pack, 133 Illes 220, 2263 


Tilinois Live Stock Inse Cos Ve Dekovy 152 Ille 945, 2423 Chiesgo _ 





& Wie Te Re Coe Ve Gueramty Coe of Ne Ae, 207 T]le Arpe 483, £89.) 
The cases cited by defendant in support of its instant contention 
do not apply, upon the factse 

The judgment of the Gupexior ceurt ef Cook county should be 
affirmed, and it is accordingly so orderede 


JULGQIANT APY IRUFDe 


Sullivan, Pe Jey ond Friend, J., coneurs 
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MATTI¥ HCLT, a minor, by BESSI¥ ) 
HOLT, her next friend, ) _ 
Appellee, 


an 


APPEAL FROM SUPHSRIOR COURT 
¥. 
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) OF COOK COUNTY. 
MARY SORGE, ) 
) 


989 1.A.629° 


MR, JUSTICK SCANLAN DELIVERED THE OPINION OF THE COURT, 


Appeliant, 


Plaintiff sued defendant in an action ov trespass on the 
ease, A jury retuimied 2 verdict finding defendant guilty end 
assessing plaintiff's dacages at the swa of $15,000. The trial 
court caused a remittitur of $6,000 to be riled and then entered 
judgment in the sum of $9,000. Defendant appeals. 

The declaration alleges, in substance, that about April 
20, 1932, defendant owned and controlled a certain flat or apart- 
ment building, consisting of several flats or apartments, which 
were rented to diverse persons, and that plaintiff resided in one 
of the apartments with her parents; that in the rear of the apart 
ment was a wooden porch on the outer side of which was a wooden 
Failing, woieh poreh and railing were controlled by defendant and 
were used by tue tenants in the building, including plaintifT; 
that defendent carelessly and negligeitly allowed the railing of 
the wooden poreh to become end remain in a dawaged, deeayed, rotten 
and unsafe condition, although defendant nad notice of its unsafe 
condition or by the exercise of ordinary care should have had such 
notice, and that pleaintiif, a minor of the age of seven years, while 
in the exercise of that degree of care wiich a child of her age, 
experience snd capacity would exercise for her own safety, war 
lawfully upon said poreh, the wooden railing broke and gave Way, 
by reason of defendant's carelessness and negligence, whereby 


Plaintiff "was thrown and fell cif said porch a great distance to 


the ground to-wit forty feet." The declaration further alleges 
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that by reason thereof plaintiif sustained certain physical ine 
juries, describing them, and tiat she suffered and will suffer 
severe pain and loss of health; tuat sie has been permanently 
maimed and crivpled, and has sustained damages in the sum of 
$50,000. To the declaration and an additional count filed de- 
fendant filed a plea of the general issue, so that the ownership 
and control of tie property by defendant was conceded, 

Defendaut contends: "Ii. it was error prejudicial to de- 
fendant for the Court to aduit evidence of the fact, that including 
the building where the accident hapvened, she owned fifteen build- 
ings. ‘This was eviderice oi the wealth or fineneial standing of the 
defendant. Ii, It was prejudicial error for the court to allow 
plaintiff's counsel over the objection of defendant, to make remarks 
in his address to the jury, concerning (a) The death of plaintiff's 
mother, (b) Whether plaintiff would be able to or afford to get 
any food. lil, The admission of evidence by the Court over the 
objections of the defendant with reference to what effect, if any, 
the injury would have upon the plaintiff in bearing and delivering 
children was prejudicial error. that evidence was speculative, 

IV. Other incompetent evidence offered by plaintiff was allowed in 
evidence over defendant's objection, Numercus motions to strike 
evidence were allowed by the Court, but the receipt is inna un- 
doubtedly had its effect upon the jury, so that defendant did not 
have a fair trial, V. ‘The Court coupelled a renittitur of 6,000 
from the verdict of $15,UCO returned in this case, Such rewittitur 
did not cure the errors in the admission of evidence and the argue 
ment cf counsel set forth. VI. The verdict, after the remittitur 
of $6,000 is still excessive." 

An examination of the six contentions discloses that the 
defendant does not contend (a) that plaintiff failed to make out a 


prima facie case, (b) that the verdict is against the manifest 
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weight of the evidence, and (c) taat the court did not fully and 
fairly instruct the jury. fhe contentions raised relate sclely 
to the question of damages, io quote irom defendant's brief: "The 
issue here is whether the Court erroneously admitted svidence 
prejudicial to defendant, and aliowed plaintifi's counsei to make 
prejudicial statements to the jurv. And whether these errors 
which resulted in an excessive verdict against defendant, were 
Four witnesses testified ior plaintiff as to the manner 
of the accident; none testified for defendant, leven witnesses, 
called by plaintiff, testified to the effeet that rails were out 
of the bannisters, that the boards were rotten, and the nails 
rusty. Fred C. Sorge, son oF defendant, “managed the building," 
fwo witnesses testified that prior to the accident they called 
his attention to the decayed and retten condition of the rails and 
the bannisters, and told him that the porcnes at the back sobarass 
eayed and dangerous condition and that the tenants were complain- 
ing about them, and that he answered that he knew they were in 
that condition and that he would fix them as soon as he could, 
The evidence is uncontradicted that after the accident there were 
three of the panels of the bannisters upon tie ground where the 
child struck, Five witnesses, called by defendant, testified that 
the rails in the bannisters on the connecting porch were sound and 
that none was missing, It is clear, therefore, why defendant does 
not contend that the iinding of the jury as to the manner oi the 
accident and the condition of the porch is against the manifest 
weignt of the evidence, We are satisfied that an honest, intel- 
ligent jury could not have returned a verdict tor the detendant, 
Prior to the accident the minor was a strong, healthy 
ehild, She fell sixteen feet from the porch onto concrete steps 


and @ sidewalk. She was lying, after tue accident, with part of 
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her body upon the sidewalk and her head ch the concrete steps, 

She was bleeding from her mouth, nose and ears, She was in hed 
when the family physician saw ner, within an hour alter tne acci- 
dent. He found the following injuries: aA deep laceration of the 
knee joint, a bruise on the chest, a bruise on the back beiow the 
waist. There were lacerations on the legs and a swelling of both 
jows, There was a bruise back of the head in the occtpital region, 
He sewed up the lacerations, sterilized and dresced the injuries, 
bandaged tue legs, appiied iocal medicine to tne bruises and gave 
internal medicine. SBicod was running trom her ears end after 
cleaning them he found tuat both ear drums were ruptured, le found 
great swelling over the jJcints of the jaws, wiat is called articulae 
tion, and also tenderness, Y¥ive teeth were knocked out and two or 
three others were split. Yhe gums were torn a little from the teeth, 
He did not tind any dislocation of the spine, but "found consider- 
able amount of tenderness and some swelling which indicated that 

it head been wrenched, twisted, traumatism of some type, due to the 
impset.” The same physician examined the child a week before the 
trial of the cause. Questioned in respect to her condition he 
testified: “There was still tenderness in tue lumbar region of 

the back and ankylosis of the jaws;" that "ankylosis is the 
uniting of the two bones that form the joint, due to the undergrow- 
ing of sear tissue, fibrous bones which unite the two surfaces of 
the jaw,® She has an imperfect gait in Walking, She lists her 
right side in walking, so tiat one shoulder is lower than the 
other. ‘ihe jaw has about fiveesixteentis of an inch opening be- 
tween the tecth, and it has no lateral movement. It has a vertieal 
motion of about fiveesixteenths of an inch; the normel motion would 


be about two and one-half inches, ihe ankylosis of the jaw is 


permanent, A-ray pictures of the child had been taken and another 
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doctor, testifying as to what he found in the pietures, siated that 
he found en abnormal relaxation of the articulation vetween the 
left aide of the pelvis «end the sacrum; a narrowing of the pelvis 
in the region of the left center line, nearer the median line on 
the right, producing an overtilting of the pelvis; dislccstion of 
the lever jaw on both sices and its articulation with the skull, 
and anterior dislocation; and a selerosis condition in the upper 
part of the lower jaw bone. Still another doctor testified that 
he exacined the minor about nine montis before the trial and found, 
objectively, tiat there was a rupture oi the leit ear drum, anky- 
losis of tne lower jaw, deformity at tae articulation on both sides 
ot the lower jaw, tuat due to the ankylosis her jaw would open 
only about a quarter of an inen, that she had no lateral motion of 
the jaw due to tue ankylosis, tnat the leit side oi her peivis, the 
hip bone, was higher on the right side because of the uoward posi- 
tion of the pelvis; that the lelt leg was between one-lialf and 
three-quartere of an inch shorter tuan the right leg. This doetor 
further testified tiat ne was unable to pry open the minor's jaw 
even witon a “tongue de pressure," Her mother testified that the 
child cannot eat nard food and that it is necessary to prepare a 
special soft diet for ner, that she “slobbers" wher she cats; that 
"she cannot use a spoon directly to ner mouth, she turns the epoon 
sideways." The fatner testified that one oi her legs is shorter 
than the other, A doctor representing the defendant wae alloved to 
examine the child, His testiuony, in substance, is to the effect 
that olaintilf was a normal child of approximately ten to fifteen 
years of age and that from his examination of her ond the Keray 
photograph he was unable to find anything abuormsl in her physical 


makesup. This case was tried by one of the ablest and most ex- 


perienced judges on the Cook county bench. Jie saw the ehild and 
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heard the testimony in reference to her condition, It is evident 
that he did not believe the testimony of the doctor who testitied 
for defendant, Neither do we believe that testimony, It was his 
judgment that 99,000 would probably coupensate the child for the 
injuries sustained, We see no good reason to sustain tie contene 
tion that the amount is still excessive, ‘he irlal judge was of 
the opinion that the verdict of the jury was not the result of 
passion and vrejudice, and we would not be warranted in inoldine to 
the contrary. 

We will briefly refer te the points raised by defendant, 
As to contention I: John S, Price, «2 witness for defendant, on 
direct examination testified that he was in the real estate busi- 
ness, connected with Bowers & Baldwin, that he had inspected the 
building in question prior to tue date of the accident and afterward, 
and that the rails, bannisters, etc., were in good condition. On 
eross-examination he testified, "Ye nad charge of that pbuilding," 
meaning Bowers & baldwin, The following taen occurred: “g, For 
lirs, Serge, how many buildings did you wanage for urs, Sorge? 
Mr, Blossat (attorney for defendant): It does not make any dir- 
ference, The Court: He may answer, Witness: About fiiteen,” 
He further testified that ne did not make all the inspections 
of the buildings personally; that Mr. Sorge, defendant's sen, worked 
for the firm and was the manager of the building in question and haé 
charge of the collections in the building; that the firm "“nanaged 
the building generally;" that there were ten empleyees of the 
firm who made inspections oi the buildings. Defendant contends that 
the court erred in allowing the cuestion as to how many buildings 
he managed for defendant to be answered; that the fact that defend- 
ant owned fifteen buildings might be considered by the jury as evie 
dence that the defendant was very wealthy, and that questions of 


that character have been condeuned by tne courts, The instant 
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complaint appears to be an afterthought, as tne able counsel did 
not deem the question, at the tine it was put, important enough to 
make an objection to the same, We are satisiied that counsel for 
pleintiff, in putting the question, did not intend to show the 
wealth of defendant, The plain purpose of the question was to 
test the witness's knowledge and memory as to the insoections he 
claimed to have wade of tne baek perch. 

As to contention If; It is a suilicient answer to this 
contention to say that we have already held tnat the awount of the 
judgment is not excessive, 

As to contention III; Ali questions bearing upon the sub- 
ject as to what effect, if any, the injury wouid aave upon the 
plaintiff in bearing and delivering children were sustained by the 
trial court, save one, to which we now refer, During the examina- 
tion of Dr, Ballinger, a witness on betali of plaintiff, the fole 
lowing occurred: "Kr, Mascha (attorney ior plaintiff): Q@. Can 
you tell us with any degree of medical certainty waetner the bony 
pathology shown in Plaintiff's Mxhibdit 1 could or would be suffie- 
client to interfere with the patient bearing and delivering chiidren 
in the normal way? dr. Bicssat: I object to that. Yhe Court: He 
May answer that; whether it could, might or could. the Witness: 
Yes, it would have an effect. The Court: It might or could nave. 
The Witness: It might or could, The Court: That is the extent 
to which you can testify under the law." CGeunsel for defendant 
made only a general objection to the question, ‘Tuat is not suf- 
ficient, It is the eettled rule of law in this state that an 
objection to the basis of a hypothetical question must be specific 


(Chicago Union Traction Co. v, Roberts, 229 ill, 481.), so that 


improper matter may be eliminated from the question or essential 


matters included in it. Objections to hypothetical questions put 
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to expert witnesses must specilicaiiy point out tue grounds there- 
oi, (lye v. Clark, 195 ii], App. 505.) An objection to a hypo- 
thetical question is limited to the ground speciiied. (odd v. 
Uhicago Vity Ry. Co., 197 lili. App. 544, See also Hahannah v. 
Bergfeld, 274 111. Apo. 97, 103.) As stated by our Supreme court 
in Riverton Coal Co. v, Shepherd, 207 Ill. 395, 397, where the 
objection is not specific and does not point out the vice of the 
question, it is not the duty of the trial court to go through the 
record to ascertain if tue question is a proper one, the criticism 
now made oi the question is that there was no evidence upon which 
to base the question. s#ven iif the present criticism were justilied 
it would avail the detendant nothing as it was the duty of her 
counsel to call the attention of the court to that fact at the 

time of making the objection, (See Chicago Union Traction Co, v. 
Roberts, 151 Ili. App. 476.) However, there was sufficient evi- 
dence in the record upon which to base the question, 

We have carefully considered the points raised in support 
of contention IV and find no substantial merit in any of them, 
Some of them are so lacking in merit that it is surprising that 
they should have been made, 

What we have already said disposes of points V and VI, 

the judgment ol the Superior court of Cook county is 
airirmed, 


JUDGMENT AWVIRMED, 


Sullivan, P. J., and Friend, J., concur, 
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MR. JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT. 


This case was tried by the court without a jury, the 
issues were found in favor of »claintiffs, and their édamees 
were assessed at *500. Defendant appeals from a judgment 
entered upon the finding. Plaintiffs have prosecuted a cross- 
appeal, praying that the amount of their damaces be increasede 
Plaintiffs were copartners, engazed in importing and 
Belling diamonds. Fothblum was the buyer and Levy the salesman. 
The suit was based upon a cablegram, dated June 16, 1955, sent by 
Lewy, in Chicago, to othblum, at Antwerp, Belgium. The message 
as filed with defendant read: 
"Se Rothblum 
Diamant Club 
Antwerp Belgium 
"Sold 10900 mailed 4000 robbed in Chicago of around 50000 feeling 
well inform family no trouble insurance being taken care of dont 
ar villiam Lewy" 
Defendant, in transmitting the message from Thicaco to New York, 


Made it read: 
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"S. Rothblum Diamant Club Antwerp 
"Sold 1000 mailed 4000 robbed in Chicago of around 3000 feeling 
well inform family no trouble insurance being taken care of 
dont worry eiviien tear? 

Defendant's answer denies practically all of the allegations 
of the complaint, including the one that alleges the wording of 
the message as it was delivered to defendant. However, the manager 
of defendant's office at the Congress hotel, who received the message 
from Lewy, admitted that when she received the message it was worded 
as plaintiffs claim; and defendant, prior to the trial, admitted nege- 
ligence in transmitting the message and tendered plaintiffs a check 
for $3.20, the amount of the charge it made for the transmission of 
the message, which tender was refused. ‘The evidence of both sides 
shows that Lewy frequently sent cablegrams to Rothblum through 
defendant's office at the Congress hotel. Plaintiffs had been pure 
chasing practically all of their diamonds in Antwerp, as it cost 
them approximately ten per cent more to purchase like diamonds in 
New York, and they claim that due to defendant's negligence in the 
matter of the wording of the cablegram Rothblum, the buyer of the 
partnership, deemed it necessary to go to New York; that plaintiffs 
were therefore compelled, during the months of July and August, 1935, 
to make ninety-five per cent of their diamond purchases in New York, 
at the New York prices, and they thereby suffered damages in the 
amount of $2,024.223 that because of the time consumed by Rothblum 
in traveling from Antwerp to New York and return, the partnership 
sustained a loss of profits which it would otherwise have earned 
during that time. 

Defendant argues that the cablegram does not show upon its 
face that it relates to a commercial transaction and that therefore 
damages suffered as a result of the errors in the transmission of 


the message carmot be recovered. After a careful consideration 
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of the rather strained srgument of defendant in support of this 
contention, we find it without merit. We think that defendant 
should have known from the phraseology of the message that it 
related to business and that a pecuniary loss would probably 
result from an incorrect transmission. 

Defendant introduced in evidence its rules, regulations, 
tariffs and classifications that it had filed with the Federal 
Commmnications Commission, and it contends: "That portion of 
the tariffs which the defendant contends is applicable in this 
ease is that this was an unrepeated message and that the company 
Was net liable for transmission at the unrepéated-message rate 
beyond the sum of $500, nor in any case for delays arising from 
unavoidable interruption in the working of its lines or for 
errors in cipher or obscure messagese" As the trial court fixed 
the damages at $500 it is unnecessary for us to comsider the con- 
tention of defendant as to the maximum sum that could be awarded 
for damages. There is no claim that there was any delay in the 
delivery of the message, and defendant's argument that it was 
& code message, the meaning of which was unknown to it, is 
without merit. Indeed, the able counsel for defendant contended 
before the trial court that the cablegram was not a code MeSSagee 

The major contention of defendant is that "plaintiffs! 
damages are too speculative, contingent and conjectural." The case 
Was tried by an able and experienced judge and at the conclusion of 
the evidence he made the following statement: "Here is the way I 
feel about it: Because of the rather unsatisfactory character of 
the proof as to what the damages definitely are, =I em not very 
Satisfactorily convinced on that - it makes me give greater weight 
to the limitation of $500, and I think I would be generous enough 


in civing that limit of recovery, if I accept the defendantts theory 
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of what the limit is. I am not sure whether he is right in his 
contention, but I think $500 is fairly emple, so that will be 
the finding for the plaintiff." We see no good reason to change 
the amount of the camages fixed by the trial court. If it be 
granted that the evidence as to the alleged demages is of a 
somewhat unsatisfactory cheracter, nevertheless, we think, in 
view of all of the facts snd circumstances, defendant should be 
satisfied with the finding. ve also think that we would not be 
justified in sustaining the contention of plaintiffs that their 
damages should be increased. Indeed, plaintiffs state in their 
brief that if their motion to dismiss defendant's appeal is allowed 
they wish to dismiss their cross-appeal. In view of our holding 
thst the amount allowed for damages is sufficient, it will not be 
mecessary for us to consider plaintiffs! contention that the defend- 
ant is liable for damages sustained beyond the sum of $500. 
Pleintiffe have filed a motion to dismiss defendant's appeal 
upon the ground that it Ras not been perfected im accordance with 
the provisions of the Civil Practice Act and the rules of practice 
of this courte The point made is that defendant did not file its 
praecipe for record within the time allowed by the rules. This 
court hes heretofore refused to sustain like contentions. The motion 
of plaintiffs to dismiss the appeal is denied. 


The judgment of the Superior court of Cook county is 


affirmede 
JUDGMENT AFFIRMED 


Sullivan, Pe Jey and Friend J., cocure 
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PEOPLE OF TH! STATE OF ILLINOIS ee 


Va 


THE CITY OF CHICAGO, a municipal 
corporation, et ale» 


Defendants. ; 
APPEAL FROM CIRCUIT 





COURT, COOK COUNTY. 

sai or Je Phi et ale» i, 
Petitioners) Appellants. oy ' fe 6 . 

20Y dofde Ow 


THOMAS Fe REILLY and JCHAN 
WAAGE» 
(Attorneyst Lien Claimants) 
Appe llees. 
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MR. JUSTICE SCAILAN DSLIVERSD THE OPINION OF THE COURT. 


This appeal is prosecuted from an order entered July 6, 
1936, denying the petition of Edward J. Doyle et aley appeliants, 
to vacate and set aside an order entered Jume 2, 1936, directing 
the defendants to pay to attorneys Thomas ¥. Reilly and Johan Waagey 
appellees, certain moneys as fees under a claim for attorneys' liene 
Om September 21, 1934, a petition for mandamis, on the 
relation of 156 petitioners named thereiny was filed against City 
of Chicago, Edward J. Kelly, mayors; Arthur Seyferlich, commissioner 
of fire; Robert Be Upham, comptroller; and James A. Kearns, treasurer, 
to compel the payment to petitioners of fourteen days' pay that had 
peen deducted from their salaries in 1931. Appellees, Thomas F. 


Reilly and Johan Waage, were the attorneys representing the petitione 


Summoms was issued and returned and there was filed, om behalf of all 
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the defendants, a general and special demrrer to the petition. 
Om May 11, 1936, by leave of court, an amendment to the petition 
was filed, which added 341 petitioners to the petition. The 
general and special demurrer to the petition was ordered to stand 
as a general and special demurrer to the petition as amended. In 
thet state of the record the said attorneys, apparently without 
notice to the petitioners, filed, on May 27, 1936, a petition in 
the said cause which, omitting the verification, is as follows: 


“Thomas F. Reilly and Johan Waage, Petitioners, respectfully 
represent that they are duly licensed attorneys at law of the State 
of Illinoiss that as such attorneys they duly undertook employment 
by all of the Plaintiffs in the above entitled cause, for recovery 
of fourteen days pay deducted from the salaries of the said Plain~- 
tiffs, for and during the year 1931, and them and there agreed to 
@ compensation for their services in that behalf, of a sum equal 
to ten (10%) per cent of the amount recovered for, due or paid to 
each such Plaintiff, following such employment. 


"Petitioners further represent that they have duly served a 
Notice of an attorney's lien under the said employment upon the 
City of Chicago, a Municipal Corporation, and Udweard J. Kelly, 
mayor of the said City of Chicago. 


"Petitioners therefore prey that an Order be entered fixing 
and allowing them the sum equal to the ten (10%) per cent of the 
monies to be paid each of said Plaintiffs for the fourteen (14) 
day deduction made from each of said Plaintiffs during the year 1931 
and that the proper officials of the City of Chicago be instructed 
to deduct such ten (10%) per cent from the amounts so due and payable 
to each of said Plaintiffs and pay the same direct to said attorneys. 


"Thomas ¥. Reilly 
“Johan Waagee" 


On June 25 1936) the same attorneys filed the followings 


"Tos City of Chicagoy a Municipal Corporation 
Edward Je Kelly) Mayor of the City of Chicago, 


“Please take notice that the undersigned, attorneys at law 
of the State of illinois, have been retained and employed by the 
persons, or their representatives, whose names are listed below; 
retired members of the Fire Department of the City of Chicazog to 
demand, prosecute and colicct from the City of Chicago, a Municipal 
Corporation, their respective claims, demands and causes of action 
of such persoms, against the said City of Chicago, for the fourteen 
(14) days deduction withheld from their respective salaries for the 
year 1951 and that each of such persons have agreed to pay the 
undersigned as a fee for their services in that behalf, a sum e€ qual 
to ten (10) per cent of the respective sums of money recovered for 
or to be paid such persons by reason of the deductions aforesaid. 


_ - - Bn 
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"You are further notified thet the undersigned claim a 
lien under ‘an act creating attormeys lien and for the enforcement 
of same.' (in force July ly 1969, Statutes of Illinois) equal to 
ten per cent (10%) of the respective sums of money due, owing or 
to be paid the persons so named and listed respectively, by reason 
of the deduction or withholding of fourteen (14) days pay from said 
persons, during the year 1931 as aforesaides 


"The names of the persons represented by the undersigned 
against whom this attorney's lien is claimed are hereby listed 
as followss 


(All the parties on whose behalf the writ of mandamus is 
sought are here named.) 


“Please govern yourselves accordingly. 
"Dated May &, 1936. 
"Respectfully submitted, 


"Thomas F. Reilly, 
"Johan Waage, 
“Ati rneys for the above named 
Plaintiffs and persons." 


On the same date they filed the following: 
"To3 The City of Chicago, a iunicipal Cerporation 
and 
Barnet Hodes, Cerporation Counsel 


“Please take Notice thst we have duly filed our Petition 
im the above entitled cause for 2 judiciel determination under 
notices, of attorney's lien, heretofore served upon the City of 
Chicago and that on Tuesday June 2, 1936, at the opening of Court, 
we shall appear before Hon. Judge Harry Fisher, and sak the Court 
to enter an Order in ssid couse in accordence with the prayer of 
said Petition, sat which time sna Place you are invited to be 
presente 


“Thomas F. Keillys 
"Johan Waage" 


Cm the same date the following was filed in the ceuse: 


"ANSWER TO PETITION Por FIXING ATTORNEYS! 
FSES UNDER ATTORNEYS! ZIEN HOTICHe 


“Now comes the Plaintiffs in the above entitled couse and 
each of them by John Barrett, their duly authorized egent and for 
answer unto the petition of Thomas fF. Reilly and Johan WAaage » 
avtorneys for Pluintiffu in the above entitled cause, for determin- 
ation of their fees as Attorneys under lien notice, says 


"That gaid Plaintiffs admit the hatters and things set 
forth and contained in said Petition and admit that said Plaintiffs 
amd each of them agreed to pay said attorneys a sum equal to ten 
(102) per cenit upon the amount due them for deductions made from 
their respective salaries in the year 1931. 


"All Petitioners named as Plaintiffs 
in the above entitled CAUSE» 
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"By John EZ. Barrett 
“Their duly authorized agent.* 


The verificetion to the answer, made by Barrett, States, *"that 

he is the duly authorized agent of the Petitioners in the above 
entitled cause; that he has subscribed the foregoing Answer on 

behalf of sald Petitioners as their duly authorized agent." Um 
the same date the following order was entereds 


“Upon the petition of Thomas F. Beillly anc Johan Waage, 
attorneys at law, for determination and adjudication of fees of 
seid attorneys for services under attorneys! Lien Notice which 
has been heretofore served upon the Defendants and now exhibited 
to the Court and filed herewith and upon due Notices to esiad 
Defendants through Barnet Hodes, Corporation Counsel of the City 
of Chicaro, attormey for said Defendants, and upom testimeny end 
evidenese produced and heard in open court in support of the said 
Petition an¢ the Court veing fully advised in the premises: 


"It Is Ordered By The Court that the compensation and fee 
for services of said Thomas ¥. Reilly and John Waage, rendered 
plaintiffs in the above entitled cause under the terms of the 
employment agreement between the sald attormeys and said Plain- 
tiffs; be and the same is hereby fixed and determined et 2 sum 
equal to ten (102%) per cont upon amounts dwe and payable by the 
City of Chicago, a Municipal Corporation, Defendant, to each of 
said Flaintifis, by reason of the deductions of fourteen (14) 
days pay wade and withheld from their salaries during the year 1931. 


"It Is Further Ordered that the City of Chicago, a Municipal 
Corporation, end their culy anthorized officials be, and they are 
hereby authorized and directed to deduct said sum of money as equals 
tem (10%) per cent upon the smoumts due and payable toeech of said 
Flaintiffs, from the amounts due them for the deductions oferesaid, 
and pay the same in equal shares to Said Thomes F. Reilly and Jonm 
Waage respectively, in full, fer their services in thet behalf, and 
pay the balance thereof to each of said Plaintiffs." 


After due notice had been served upon Attorneys Reilly and Waage 
the following petition was filed, on July 2, 1936: 


“Your petitioners, Edward Je Doyle and Allen Ve Frunty, 
respectfully reprezent unto this honorable court that they are 
retired City Firemen and are named as plaintiffs in the above 
entitled ceuse. 


“Your petitioners further represent in behalf of (here 
follow the names of all the other sppellants) named as plaintiffs 
in the mandamms petition heretofore filed in the above entitled 
cause, that on the 2nd day cf Jumey Ae “eo 1936, this honorable 
court entered am order directing the said defendants, City of 
Chicago, a Municipal Corporation, Edward J. Kelly, Mayor of the 
City of Chicago, and their duly appointed officiels to deduct 
the sum of money as equals ten per cent (10%) upon the amounts 
due and payable to each of said plaintiffs from the amounts so 
due them by reason of the deduction of fourteen (14) days pay made 
and withheld by the City of Chicago from their salary or salaries 
for the year 1931, and pay same in equal shares to said Thomas F. 
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Reilly and John Vaeage, attorneys, respectively in full for their 
services in that behaif and pay the balance thereof to each of 
seid plaintiffs. 


"Your petitioners further represent thet no contract of 
employment exists or existed between the said attorneys, Thomas 
F. Reilly and John Wange, and the shove named pleintiffs, and that 
there is no agreement or was there ever any agreement entered into 
by the parties hereto and the said attorneys whereby there is 
fixed and determined that a sum equal to ten per cent (107) upon 
emounts due and payable by the City of Chicaro, a Municipal 
Corporation, defendant herein, to each of said plaintifis by 
reason of the deductions of fourteen (14) days pay made and with- 
held by said City of Chicage, a Municipal Corporation, from their 
Salery or salerics during the yeer 1931. 


“Your petitioners therefore pray thet the order heretofore 
entered on the ssid 2nd day of June, Ae De 1936, be vacated and set 
aside and that the notice of attorneys! lien heretofore filed with 
the City of Chicago, 2 Municipal Corporation, by the caid Thomas 
¥. Reilly and John Waage, eattorneys in said mendamis petition, be 
declared nuli and void and of no effect, and that the check for 
said 1931 salary or salaries, belonging to said petitioners be re- 
leased by the said Comptroller of the said Clty of Chicaco, a 
Municipal Corporation, to the petitioners hereine 


“Alien Ve Prunty, 
"Edward Je Doyle, 
Petitioners." 


The verifiestion to the petition is made by Prumty and Doyle. On 
July 6, 1956, counsel for thomes F. Reilly end Johan Weege served 
notice upon counsel for appellents thet on Nonday, July 6, 1936, 

he would file the enewer of Reilly snd Waage to appellants! petition 
anc would at the seme time ask that an order be entered denying the 
prayer of the petition. that date the followng answer was flleds 


“Sow come Thomas F. Reilly md Johan Waage, Respondents, 
and for answer to the Petition of Udward J. Doyle and Allen VY. Prumty, 
filed in the above cause on July 2») 1936, they and each of them says 


“1. Admit that the said Petitioners and (here are named all 
the other appellants) ere named as Plaintiffs in the Mandamus 
Petition filed in the above entitled cause aid further admit that on 
June 2, 1936, an Order was entered herein, directing the Defendamts; 
the City of Chicago, a Municipal Corporation, and Edward Js Kelly» 
Mayor of the City of Chienge and their duly authorized agents and 
officials, to ceduct the sum of money equal to ten (10%) per cent upon 
the amounts due and payeble to ench of the Plaintiffs in the above 
entitled cause, by reason of a deduction of fourteen (14) days pay 
withheld vy the Clty of Chicago, from the respective salsries of the 
Fetitismers in the above cause, for the year 1931 and thet the said 
ten (10%) per sent be paid in equal shares to these respondents for 
theiz services in behalf of the Plaintiffs in the above entitled 
CAUBC. 
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"2, Wurther answering, these respondents sver that they 
are the attorneys of record for the Plaintiffs in the above 
entitled cause; that the seid cause is a Mandamus Proceeding, 
filed by the Plaintiffs on their behalf and on the behali of all 
others similerly situated end in 2 ropresentative proccedings 
that the Petitioners Edward J. Doyle and Alien V. Prunty and 
(here are named all the other nppellente)} om whose behalf they 
filed their said Petition to vacate the order of Jume 2, 1936; 
ee aforesaid will receive the benefit of the sxid proceeding and 
receive from the City of Chicago im accordance with the Jucguent 
of this Court the fourteen (14) deys pay unlawfully withheld by 
the City of Chicago for salaries during the year 1931; that the 
deduction ef ten (107) per cent due these rerpondents as attorney*ts 
Tees, constitutes a part of the expense of the triel of the sbeve 
cause and as such, should be borne by the Fretitioners Hdward J. 
Doyle and Allen V. fPrunty and those persons on whose behalf they 
filed their Petition herein on July 25) 1936. 


"3. Further anewering these Respondents sver that the said 
Petitioners Edward J. Doyle and Allen V. Primty and those on whose 
pehalft they filed their said last mentioned Petition are to receive 
the bemefit amd advantage of the judgement in Mandamus of this 
Honoreble Court and by virtue of the ssid bencfits, they and cach 
of them should in equity omd in law, pay their respective pro-rata 
share of the expenses of the said suite 


"Having fully answered the solic Petition, these Respondents 
and each of them ask that the prayer thereof be denied. 


Thomas F. Reilly 
‘Thomas Fe Reilly 
"Jodhan Waage 
By Thomas 1. Reilly 
“His duly authoriged agent, 


Respond ents. 
"Cregory Geldermany 
Attorney for Respondents." 
(Here follows the verifications) On the some date the trial 


court entered the following orders 


“This matter coming on to be heard upon the petition of 
Edward Je Doyle and Allen V. Prunty heretofore filed herein on July 
2p 1936, and the verified answer of Thomas F. “eilly and Johan Waagey 
Tespondents thereto and the court having read and comsidered the 
said petition and answer and having heard counsel in support thereofe 


“Doth Find that Thomas ¥. Reilly and Johan Weage are the 
attorneys of secord fer the plaintiffs im the above entitled cause 3 
that the scid causs if a mandomus ection filed by the plaintiffs on 
thelr behalf and on behalf of all other persons similerly situated, 
to recover fram the City of Chicaso fourtem (14) days pay om selary 
unlawfully withheld by the City of Chicero durinec the year 19313 
that tke petitioners Sdward Je Doyle ane Allen Y. FPrunty end those 
persons named in their said petition and om whose behseif they filed 
tie Same, Will reaeiwe the benefit and preceeds of the judgment 
enver?d in the above cause$ that the sum of money equal to ten 
(10%) por eent upon the smounts due ond payable to each of the 
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plaintiffs and which has been ordered to be paid to the said 
respondents Johan Wange and Thomas F. Neilly in equal shares and 
as attormeys' fees for services rendered to the plaintiffs in 

the said cause, is fair, reasonable and just and that the said 
sum of money is and constitutes a part of the expense of prose- 
cuting the above cause and the said petitioners "Ydwerd J. Doyle 
and Allen Ve Prunty and those persons named in their said petition 
have had the use and benefit of the services rendered by the 


respondents e 

“Wherefore im consideration of the foregoing it is ordered 
that the prayer of the petition filed herein by Hdward J. Uoeyle and 
Allien V. Prunty on their behalf and om behalf of the parties named 
in the said petition to vacate the order heretofore entered in this 
cause on Jume 2, 1936, be and the same is hereby denied." 
This appeal is prosecuted to obtain a reversal of that ordere 

Appellants contend: (1) “In view of the admission in the 
pleadings (the answer of Reilly and Waage to the petition of 
appellants] that there was no contract of employment between the 
claimant attorneys end the appellants it was error for the trial | 
court to enter its order of July 6, 1936, denying the petition to | 
vacete and set aside its order of June 2, 1936, allowing the lien 
for attormeys't fees. (2) Ewen if the trial court could regard the 
avernents in the notice and petition for attorneyst lien asc denials 
of the sworn allegations of the petition to vacate and set aside 
the order of June 2, 1936, allowing the lien for fees, there was 
then an issue of fact upon which the court should have heard evidenee 
instead of proceeding summarily to enter the order of July 65 1936,5 
denying the prayer of the petition." 

In their notice of attorneys! lieny Attorneys Reilly md 
Waage base their claim upon an express contract of retaimer and aploy- 
ment, as appears from the following language in the notices "* * * 
Fach of such persons hove agreed to pay the undersigned as a fee for 
their services in that behalf, a sum cqual to ten (10) per cent of the 
respective sums of money recovered for or to be paid such persons by 


reason of the deductions aforesaid." The petition for lien filed by 


the attorneys sets up an express contract of retainer and employment. 
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The answer of "All Petitioners named es Plaintiffs in the above 
entitled causes" filed by John %. Barrett, “Their duly authorized 
agent,” to that petition admits "that said Plaintiffs end cach of 

them agreed to pay seid attorneys a sum equal to ten (10%) per cent 
upon the amount due them for deductions made from their respective 
Balaries in the year 1931." The order of the trial court fixing 

the lien is besed upon an express contract of employment. The 
petition of the appellants to vacate the order of June 2, 1936, 
alleges, under oath, “that no contract of employment exists or existed 
between the said attorneys, Thomas i. Reilly aid John Waage, and the 
above mamed plaintiffs, and that there is no agreanent or was there ever 
any agreement entered into by the varties hereto and the said attor- 
meys whereby thére is fixed and determined that a sum equal to ten 

per cent (10%) upon amounts due and payable by the City of Chicago, 

a Municipal Corporation, defendant herein, to each of said plaintiffs 
by reason of the deductions of fourteen (14) days pay," ete. The 
answer of the attorneys to this petition abandons the position that 
there was a contract of employment between the parties, and seeks to 
sustain the judoment fixing the lien wpom the theory that the mandamus 
proceeding was “a representative proceeding," that the petitioners, 
including appellants, “will receive the benefit of the said proceed~ 
ing," that the ten per cent provided in the order “constitutes a part 
of the expense of the trial of the above cause and as such, should be 
borne by" the petitioners. The order entered by the trial court on 
July 6) 1936, is based entirely upon the new theory advanced in the 
answer of the eattormcys.e. Wo evidence war heards and the order re- 
cites that the finding of the court is based upon the petition of 
appellants and the answer of the attorneys. 


The attorneys! lien law, as amended in 1927, providess 


"That attorneys at law shall have a liem upon all claims, 
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demands and cenuses ef action, including 211 elaims for unlicquie 
dated damages, which may be placed in their hands by their 
clients for suit or coliection, or upon which suit or action 

hes been instituted, for the anount of any fee which may have 
been agreed upon by and betwem such attorneys and their 

clients, or, in the absemce of such agreement, for a reasonatle 
fee, for the services of such attorneys rendered or to be rendevad 
for their clients on account of such suits, claims, demands or 
causes of action.* 


(The above provision follows yerbatim the act of 1909s) ‘The 





Supreme court has held that an attorney's lien under the act must 
be based upon a contract, cither express or implied, for fees» 
entered into by client and attorney. (See People ve Holten, 304 
Tlle 394.) The placing of = claimy demand or cause of action in 
the hands of an attorney for suit or collection constitutes a con- 
tract of employment between the client end the attorney, end in 
such a case, even though there be no express agreement for the 
payment of foes, =n asrecment to pay ressomable fees is implied. 
An attorney may prove his lien by direct or circumstantial evidence, 
but if there is no employment of | he attorney by the allege? client 
there can bey under the act, no lien for fees. It would be idle to 
argue that the attorneys in the instant proceeding are entitled to 
@ lien upon the theory of fact advanced in their answer. The con- 
tention that this is a representative proceeding is clesrly an after- 
thought, as neither the petition for mandamus nor the amendment 
thereto purports to be in behalf of any person not named therelnas 
The record does not show that the petitioners were served 
with notice that the attormeys would spoply for an order fixing their 
lien. The answer of the attorneys to 2opellonts' petition concedes, 
in effect, that they were not employed by appellants but thet the 
iien order should be sustained on equitable grounds "by virtue of 
the said benefits they and each of them" are to receive if a judgment 


for mandemus is entered in the eause. Notwithstanding the equitable 


reasons that prompted the trial ceurt to deny the preyer of appellantst 
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petition, the «ffect of the ruling is to leave in full force the 


order fixing the attorneys! lien. As we have heretofore SAG » 

if there is no employment there can be no lien. Beamse of the 
nature of the answer to appellants! petition, the order fixing the 
lien should have been vacated. Swen if it were possible to inter~ 
pret the answer of the attorneys as = denial of the allegations 

of appellants' petition that there was no contract of cmployment, 
it would follow that there was a Material isme of fect to be 
triede But it seems reansOmably clear from the course pursued 

that the able attorneys sought to avoid a trial of that issue, 

They seek to sustain the order in question upon the groume that 

the record fails to show that appellants offeredamy evidence to 
Sustain their petition. It is a sufficient answer to this argument 
to say thet besmise of the nature of the attorneys! answer to 
appellants' petition no proof was necessarye indeed, the record 
shows that the attorneys desired that the matter be determined upon 
the petition anc senswere 

The order of the Circuit court of Cook county of July &» 
1936, is reversed, and the eanse is remanded with directions to the 
trial court to vacate the judement order of June 2, 1976, fixing 
the ettorneyst lien, and for further proceedings not inconsistent 
With this opinion. 

We do not wish to be understood os holding that the attorneys 
may not assert their right to a lien. If they do so assert, a proper 
issue can be made up and the question determined by the trial court 
upone vicence submitted to hime 

ORDER GY JULY 6, 1936, REVRSuD AMD CAUSH REMANDED 
WITH DIRECTIONS TO VACATE JUDGMENT ORDER OF JUNG 
29 1936, FIXING ATYORMuYst ILiN, AND FOR FURTHER 
PROCEEDINGS WOT INCQISISTENT wITH THIS OPINION. 


Sullivan, Pe Jey and Friend, Jey concurs 
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SAMUEL J. CLAPHAM, 
Plaintiff, 


Ve 


ABRAHAM KAPES et ales 


Defendants APPEAL FROM CIRCUIT 


COURT, COOK COUNTY. 


289 I.A. 623 
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STATE LIFE INSURANCE COMPANY, 
a corporation, (Intervenor) 
Appellant. 


HSITMAN TRUST COcy a corpora- 
tion, Receiver» 
Appellee . 


a I i ee et ee eee 


MR. JUSTICE SCANLAN DeLIVER’D THY OPINION OF THE COURT. 


Appellant, intervenor in a foreclosure proceeding involving 
subordinated bonds, appeals from an order granting the successor 
receiver, Heitman Trust Company, a first and prior lien against 
the premises in the sum of $771.03 and ordering that a receiver's 
certificate in that anewntg,  Ippeliant is the ovmer of the premises 
by virtue of a master's deed, dated February 29, 1936, issued in 
another foreclosure proceeding brought by its; on December 29, 1933, 
in which were involved prior bonds on the premises. 

Samuel Je Clapham, plaintiff in the proceeding involving 
the subordinated bonds, filed his bill to partially foreclose, \ 
on February 23, 1931. Appellant was not made a party to that 
proceeding. A. decree of sale was entered in that proceeding and 
the premises were sold to Clapham for $500. Because of a deficiency 
decree the receivership was continued airing the period of r edemptione 


On June 24, 1932, Division State Bank was removed as recciver and 
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it was ordered to file a final account and report within thirty 
days. It did file the account, which showed that the property 

was being operated at a deficit. The account was approved, Hei tman 
Trust Company, a corporation, appellee, was appointed successor re< 
cciver of the premises. On April 29, 1936, the attorneys for 
appellant served notice on the several counsel in the fereclosure 
proceeding that they would "present the Petition, a copy of which 
is herewith served upon you, and shall ask a rule on you to answer 
same within five days." On the same date an order was entered 
granting appellant leave to file the petition, and the receiver 

and other parties to the suit were ordered to answer the same 


within ten dayse The petition alleges, inter alia, that appellant 





is the owner of the premises in question by virtue of a masterts 
deed duly recorded; that Heitman Trust Company, receiver, is still 
in possession of the premises; that the last order entered in the 
cause Was om March 3, 1936, approving the receiverts report and 
account and continuing the matter of the allowance of fees until 

the termination of the receivership; that the petitioner has, at 
various times, demanded possession of the premises fram the r eceiver 
but that it has refused and still refuses to deliver possession to 
petitioner. The petition prays that petitioner be cranted leave “to 
enter its special appearance solely to file this petition for the 
purpose of having an order entered in this eause commanding said 
receiver, Heitman Trust Company, to deliver up possession of the 
premises." On the same date an appearance was filed for @ppe Li ant 
“solely for the purpose of filing its intervening petitions" The 
verified answer of the receiver states that while acting as such 
receiver it made certain expenditures and repairs to the building, 
which were reasonable ond necessary, and that it duly advised 


appellant of said expenditures, as will more fully be seen fram the 
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petition filed by the receiver on December 19, 1954, which the 
receiver by reference incorporates as part of the answer; that 
appellant is complainant in a case entitled State Life insurance 
Company, a corporation, vse Abraham Kapes ct ale, in the Circuit 
court, wherein a bill was filed to foreclose a first mortgage trust 
deed on the premises in question; that it, Heitman Trust Company, 
receiver, acting for and on behalf of the court, incurred various 
debts and obligations in keeping, maintaining and managing the 
property, and that it advised all of the parties to the proceedings, 
including appellant, that the premises were operating at a deficit; 
that various inquiries were addressed to appellant by the receiver 
informing it as to the deficiency, etc.3; that there is a deficit 

in the receivership account of the sum of $738. The receiver prays 
that an order may be entered that a receivership certificate shall 
issue on the property which shall constitute a first and prior lien 
to any and all incumbrances and liens now existing on the premises 
in the amount of the deficite Om May lly 19536, tlic trial court, 


at the instance of the attorneys for appellant, entered the 


following order? 


"On motion of Ste George and Davis solicitor for State 
life Insuranee Company, a corporation, and this cause coming on 
to be heard upon the motion to discharge the Heitman Trust Company, 
a corporation, as Receiver, and it appearing to the Court that a 
Master's Deed to the premises has been issued to the State Life 
Insurance Company, a corporation, and the Court beine fully 


advised in the premises, 


"It Is Hereby Ordered that the said Heitman Trust Company, 
@ corporation, as Receiver, be and it is hereby discharged as such 
Receiver, and that the said Receiver turn over possession of the 
premises to the State Life Insurance Compay, a corporation. 


"It Is Further Ordered that the Receiver file his final 
account within ten dsys from the date hereof and that the hsaring 
as to the unpaid operating expenses and for the deficiency incurred 
by the said Receiver and the liability of the parties for the ssid 
expenses and deficiency, be and the same is hereby set for hearing 
on Jume lst, 1936, without further noticee"® 


On Jume 1, 1936, upon motion of the attorneys for appellant, the 


hearing set for that date was continued until Jume 18, 1936. 
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The hearing was formaily continued from time to time until on 
July 15, 1936, the matter came on for hearing before the trial 
courte Wo objection was made as to any of the continuances, 
Appellent was represented at the heering by Attorney Davie. Pprier 
to the hearing the report of the mceiver had been filed and 
apereved. The following is a full transeript of the proceedings: 


Mr. Davis: If the Court please, on this Clapham v. Kepes 
case your Honor instructed us to get the itemized permenent im- 


provementse 
"The Court: Go and put them on the stand. 


“Wire Davis: Wow he is here and he actually expended this 
Money e 


"The Court: i want to know what the improvements weres 


"Mre Hersheuson (attorney for recciver): The reports 
have veen filed already; the Receiver'ts report showing the 
expenditures and improvements has been filedy so that is not 
an issues 


"Ur. Devis: It is just a question of your ruling on 
whether certain improvements are permanent or not such as window 
shades and curtain rods and carpeting and janitor's supplies. 


“The Court: Gas stoves, refrigerators und that carpenter 
WOrk e 


"My. Hershenson: If you included the refrigerators and 
the gas stoves and carpenter work it will run well over the 
$666.51 that we cleim. TYhe refrigerators were $401.25, the gas 
stoves were $84.09 and the carpenter work ran semewheres around 
between eighty and ninety dcllars. Tken there was some boiler 
work and plumbing which would bring it up 'way over our total 
but whet we claseed eas psrmanent improvements did not include 
the refrigerators. 


"Mr. Davie: They are separate boxese 


"The Court: The Court finds that the Receiver, in order 
to keep the property in tenantable comdition, was obliged to make 
improvements as follows: He paid 5666.51 for heating boiler, 
for new window framee and porch -= 


“Mr. Hershensons For porch repairs and roof repairse 


"The Courts -- For new porches and roofj he was also 
chliged to expend ®84.00 for gas stoves purchased for the kitchens; 
he was also obliged to pay, during his time, $401.25 for vefriger- 
ators in the rizht management of said property. 


"Sp to the time that he finally quit the recsiver was in 
arrears or had a deficit of ©771.633 no, it was $771.03. It is 
true that the first mortgage merely stood by while the recciver 
was keeping the property in tenantable condition; it is also true 
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that the receiver continuec to manage the property efter the 
equity of redemption expired. There were irregularities but 
they were innocente 

“The first mortgage has reccived the benefit of these 
operations of the receiver; that in keeping the property in 
tenantsble condition the receiver has waived any claim for fees 
and the lawyers for the receiver have waived their claim for fees 
and the Court thinks the equity of the exase requires that the 
Court's receiver have a certificate for the sum of 5771.03, as 
& prior lien over and above the first mortgage in this cause; the 
seid sum to be applied by the receiver for current bills amouni- 
ine to $771.03. 

"Mr. Hershensen: All right, thank you.e 

“(Which was and is 211 the Uvidence offered 
and other proceedings had on the hearing 
of the above entitled cause.)"* 

Appellant's notice of appeal states that it will ask this court to 
reverse the order entered, upon the ground that the lower court 
had no jurisdiction to enter ite Im this court it contends: "2, 
That after the lower court on May ll, 1936, ordered the receiver 
to turn over the premises to intervenor, it lost all further juris- 
diction as to intervenor and said premises, andcertainly, the 
lower court lost jurisdiction of intervenor and said premises 30 
days after the entry of said order of May 11, 1936, and that on 
July 16, 1936, the court clearly had no jurisdiction of cither of 
intervenor or said premisese 3. That the receiver upon the 
expiration of the period of redemption was a receiver de som tort. 
4. That intervenor is not liable for any deficit created by the 
receiver." As to contention 2 it is sufficient to say that 
appellant is in no position to raise the point that the court had 
no jurisdiction of the person of appellant aiter the cntry of the 
order of May ll. It was upon its motion that the court ordered 
the receiver to file its final account within ten days, “and that 
the hearing as to the unpaid operating expenses and for the 
deficioney incurreé by the said Receiver and the liability of he 


parties for the said expenses and deficiency, be and the same is 


hereby set for hearing on June lst, 1956, without further noticee" 
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In the hearing before the trial court on July 15 &ppellant not only 
did not raise any question of jurisdiction but practically invited 
he court to Preced with the hearing. The contention that the 
court, in any event, lost Jurisdiction of appellant thirty days 
after the order of May 11, 19365 is also without merity as the 
record shows that the hearing was formally continued, without 
Objection, from time to time. 
Appellant contends that “where the receiver Operated the 

Property at a loss ang Tailed to advise the court thet he 50 Operated 


the property, he is personally liable." It is & sufficient answer 


before the trial Court at the time of the hearing, Indeed, appellantts 
counsel stated that the receiver haa actually expended the money ang 
that "it igs Just a question ef your ruling on whether certain improve~ 
ments are permanent or not such a8 window shades and curtain rods 
end carpeting and Janitorts supplies." Wot a Single objection Was made 
by the counsel during the proceeding, not even When the triel court 
announced its judgment. Counsel for appellant stood sllent while 
the court Stated his Teasons why the Claim of the receiver was a dust 
one. ftisa reasonable inference from the report of procecd ings 
that counsel fer appellants at the time of the hearing, eequiesced 
in the ruling of the trial court. The contentions raised appear to 
be the result of an afterthought. 

rom a reading of the entire record we have reached the con]= 
Clusion that all of the parties to the proceeding, including appellant, 
Stood idly by, although they knew the receiver was Operating the 
Premises at a deficit. Appellant filed its bill on December 29, 1933 
and undoubtedly hac knowledge of the situation. The receiver was 


handling the property at a time when it was very difficult to manage 
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apertment buildings without a loss. The record shows that the 


Division State Bank, receiver, operated the premises at a lossy, 
and that the instent receiver desired all parties in interest 
to know the real situation. No charge hes been made that it 
wes dishonest or inefficient in its management. Umder the 
record none of the parties to the proceedings has an equituble 
right to complain of the order in question. 


The judgment of the Circuit court of Cock county is 


affirmed. 
JUDGMENT AFFIRMS De 


Sullivan, Pe Jey and Friend, Je, concur. 
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NEW ERA &BOTORS, IiC., a Corporation, 
and A, i, ANDREWS, 
(Complainants and Cross- 
Defendants) Appellants, 
vs. 
APPEAL BHOM SUPERIOR 
O. L. ASHTON, H. #. RUSSELL, doing 
business as Ashton & Russell, and 
LUCIEN I, YH#OMKANS, INC,, a Corporation, 
(Defendants and Cross- 
Complainants) Appellees, 


COURT OF COGK COUNTY, 


and 


FOREMAN STATE NATIONAL BANK, a 
ssicdaniabioes 


a 
Le 2 Rome ee eee ee eae 
co 
— F 
bo 
Oo 
No 
2 
rs 


Cross Defendant) Apvellee, 


MR. PRESIDING JUSTICE MATCHET? 
DELIVERZD HH OPINION OF THE COURT, 


This is an appeal by the compisinants lrom a decree entered 
February 24, 1936, which dismissed their amended bill for want of 
equity and by way oj relief to Ashton and Russeli, detendants and 
eross-complainants, gave judgment in their favor against Andrews 
for $56,597.20 with interest from Decewber 21, 1929, at the rate of 
5% per annum. 

The transactions out of which these contreversies srise 
began May 11, 19:9. she New ira Motors is a corporation organized 
under the laws of Delaware, with oifices in Kew York and Philadel- 
phia, It was on May 11, 1929, financing and promoting the manu!’ac- 
ture and sale of a front wheel drive for automobiles, a novelty in 
automobile engineering, in wich Andrews owned certain rights and 
licenses w ich he was under contract to assign to the motor company, 
Ashton and Russell were copartners doing business as manufacturing 
and contracting engineers in Chicago. Lucien I, Yeomans, Inc,, was 
an Illinois corporation with offices in Chicago, where it was en- 


gaged in the profession of industrial engineering. 


lay 11, 1929, Andrews retained the Yeomans corporation as 
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his agent and supervisor in connection with work to be done and 
material to be furnished by Asiton & Russell under a written con- 
tract of the same date, by which they agreed to furnish 2000 sets 
of front wheel drives for automobiles, each set consisting of two 
assembled units substantially as shown on Weiss Engineering Core 
poration drawings 0-11, De77 and 88, for $30.64 per unit, boxed f, 
0. b, Chicago. ‘the agreement between Andrews and Asiton & Russell 
recited that the work was highly special in char&eter; that there 
wasto be a tool expense of $8500; that 1/3 of the total amount of 
the order of $49,353.55 should be advanced, the balance to be paid 
by sight draft B/L attached as shipments were made. 

fiay 18, 1929, Andrews furnished to Yeomans, Inc., and Ashton 
& Ruesell the drawings, specitications and data in connection with 
the manufacture of tiese front wheel drives,and Ashton & Russell 
proceeded to let sub-contracts for the manufacture oi the various 
parts, The work was done under the supervision of Yeowans, Ine, 

As it progressed it was checked from time to time by the Weiss 
Engineering Company, Kolwitg, Muller, Reichman, Roberts and Harvey, 
all of whom were employees representing either Andrews or the New 
Era Motors Coupany, 

These men gave instructions and from time to time ordered 
changes in plans and specifications, Mr, Yeomans and kr, Harvey 
made several trips to the Hast to confer with plaintiff's engineer 
there, and upon returning ordered changes, ‘the evidence shows that 
the front wheel drive unit was a novel idea in sutonmobile engineer- 
ing, and that much of the preliuinary work was experimental, Changes 
were from time to time niade in the plans and specilications, - to 
What extent is in dispute - tut it seens that the final set of 
productive prints was not turnished to Asuton & Russell until 


September 29, 1929, They thereafter proceeded to manufacture on a 
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production basis and asked tor shipping instructions and advance~ 
ments of further sums of money as provided in the contract as they 
construed it. A tew sets of drives were delivered, but Ashton 
& Russell were not able to obtain from Andrews orders tor shipment 
or advancenents oi money as requested, It is apparent that plain- 
tiff Andrews becasie finsncially emberressed. Yeomans, lic., acting 
for plaintiff, notified Ashton & Ruseell that unless they received 
orders to the contrary they should stop work December 16, 1929, and 
Yeomans, Inc., informed Andrews by telegram of this order without 
any practical results. 

January 24, 1930, the Kew Ere Kotors, Inc., filed ite bill 
in the Superior court, naming as defercants Ashton and Russell, co- 
partners, and iucien 1. Yeomans, Inc, April 23, 1950, tuereafter 
Andrews was by amendment made a coenlaintiff and an amended bill 
was filed, the amended bill set up verbatim tue written agreeuwents 
between Andrews and Ashton and Russell and Yeomans, Inc., of May 
11, 1929, The bill averred that the agresient with Yeomans, inec., 
provided that Yeouans would develep a source of supply for not exe 
ceeding 5000 sets of front wheel drives for sutomobiles substantially | 
as shown on Weiss Hngineering Corporation drawing 0-11 snd "detailed | 
drawings furnished by us"; that the azreement with Ashton and Ruse 
sell provided that the copartnership was to fumish 2000 sets ot 
front wheel drives, “each set consisting of 2 asseubled units sub- 
stantially as shown upon Weiss Engineering Corporation drawings 
O-11, De77 and 38"; that the price was to be 30,64 per unit, boxed 
fT, o. bd. Chicago; that Andrews acted for and in benalf of the Motor 
colipany; that May 18, 1929, he paid $1000 as retainer to Yeomans, 
Inc., and deposited on that date $5000 with the Chicago Trust Come 
pany to be applied on cost of manufacture under the contract, subject 


to the check of Ashton and Russell, to be countersigned by Lucien I, 


Yeomans or S&S, B, Hill; furnished all drawings and specifications 
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necessary to the manufacture of the drives; that Russell and 

Ashton proceeded to place orders for tne manufacture of the 

drives, and that in September, 1929, they delivered 34 sets of 

the same and manufactured 170 sets which they had not delivered 

and which they refused to deliver; that the units were inmedictely 
needed in the manufacture of automobiles; that notwithstanding the 
$50,000 deposited under joint control with Russéll and Ashton and 
Yeomans, defendants refused to deliver the goods, claiming addie 
tional sums of money to be due, and Yeomans, Inc., and Russell and 
Ashton had conspired to disburse illezitinately advancements 

made and to dissipate the funds; that Russell and Ashton are ine 
solvent, The prayer of the amended bill was that a count might be 
taken, discovery made and defendants required to deliver unfurnished 
units and enjoined from disposing of the units to any persons other 
than the complainants, 

Ashton and Russell and Yeomans, Inc., tiled separate answers 
admitting the execution of the contracts on May llth, the advance- 
ment of the moneys, etc., but denying the conspiracy and denying 
the equity of the bill as amended, Yeomans, Inc., in its answer 
also averred that Andrews was indebted to it in the sum of $4000 
which had not been paid. Russell and Ashton in their mswer 
claimed a balance due from complainants to them amounting to 
999,365.35, 

Thereaiter Russell and Ashton filed a cross bill praying 
that Andrews be required to pay the amount claimed to be due to 
them. Yeomans, Ine., by auendment to its answer to the amended 
bill, set up that the issues as between it and comiplainants had 
been adjudicated in the State of New York in its favor, where on 
January 20, 1932, it obtained a judgment against And#ews for 


$5444.54, with costs amounting to $151.85, The complainants 
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answered each cross bill denying the material facts averred, The 
cause Was put at issue and reierred to a waster who took the evi- 
dence and reported that the issues as between andrews and def endant 
Yeomans, Inc., had been adjudicated by the judguent of the Suoreme 
court of New York in favor of Yeomans, Inc.; that the equities were 
with the defendants anc eross-complainants, and tiat there was a 
balance due to Russeli and Ashton from Andrews amounting to 
$56,397.20, for which judgment sheuid be entered, upon payment of 
which complainants would be entitled to their material and tools, 

Objections by complainants were overruled by the master 
and the case was ieard before the ciancelior on exceptions to the 
master's report, As already stated, the cuancellor, by decree en- 
tered February 24, 1936, overruled tae exceptions, approved the 
report of the master, adjudged that the amended bill of complaint 
should be dismissed for want of equity, and decreed that Russell 
and Ashton recover trom Andrews the sum of $56,397.20, with in- 
terest at 5% per annum from December 21, 1929, and costs. 

Plaintiffs contend that the findings of the decree are 
against the manifest weight of the evidence; that the relstionship 
of Yeomans, Inec., ol agency for complainants was terminated through 
the conduct of Yeomans in conspiring with Russell and Ashton to 
dissipate the funds of Andrews deposited to the joint account; that 
the New York judgment obtained by Yeomans, Inc., against Andrews 
is not res adjudicata o: the issues as between them, 

We have been presented for examination with a record of 
almost 1500 typewritten pages, and more than 100 written exhibits, 
some of which are very technical, ‘The compluinants have filed an 
abstract of 261 printed pages, Crossecomplainants deeming thig 
insufficient have filed an additional abstract of 249 printea pages, 


The result is that we have been compelled in wany instances to 
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examine portions of the record many times, 

The controlling question in the case is present*#d by the 
contention of plaintiffs that the findings of the master are against 
the manifest weight of the evidence, We shall first, however, dis- 
pose of certain points of law urged by plaintiffs, 

It is seriously argued that the suit in hew York in which 
Lucien I, Yeomans, Inc., obtained a judgment against Andrews is 
not an adjudication of the issues as between them, and that the 
decree errs in so finding, Plaintiffs cite Chicago Theological 
Seminary v,. Peopie, 189 Ill. 439; and People ex rei, Lioyd, etc., 

v, University of Illinois, 357 Ill. 369, in each of which the court 
had under consideration the question of whether a clain of exemption 
for taxes had been determined and adjudicated by rrior proceedings, 
The law stated in those cases is not at all applicable to facts such 
as are disclosed here, It appears from the record of the New York 
court, which is in evidence (and which has been only partislly abe 
stracted by plaintiffs), that Yeomans, Inc., sued Andrews in New 
York and filed a complaint in which #€ declared for services rendered 
by it to Andrews under the contract of May 11, 1929, which is the 
same contract here sued on; that Andrews answered adiitting the 
execution of the agreewent, expressly denying that Yeomans, Ine., 
complied with the terms and conditions of the contract, or that the 
sum demanded was due and payable, It alse appears that Andrews 
there set up as part of his affirwative deifemse his ewn contract 
with Yeomans of May 11, 1929, and also the contract of Andrews with 
Russell and Ashton of the same date; averred the relationship of 
Yeomanes, inc., with reference thereto, and finally by the 14th 
paragraph of his answer averred upon information and belief the 

same conspiracy between Yeomans, Inc., and Russell and Ashton which 
is ere averred in the amended bill, All this was get up in the New 


York suit by way of defense to the action for services rendered by 
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Yeomans, Inc, The issues, therefore, in the New York case be- 
tween Yeomans, Inc., and Andrews were in part the precise issues 
which are here involved, The judgment in favor of Yeomans, Inc., 
shows that these issues were adjudicated against him in the New 
York case. Not only did that case determine the amount due from 
Andrews to Yeomans, Inc,, but it also seems to determine conclue 
sively that Ashton and Russell and Yeomans, Inc., did not conspire 
to defraud Andrews as alleged in tne amended bill filed in the 
Superior court, Sinee Ashton and Russell could not conspire with 
themselves to defraud AndreWs the determination of the issues in- 
volved in the New Yor: suit seens to determine the same issues in 
the Illinois suit. 

The complainants make the rurther contention that as a 
matter of law there was an implied warranty that the work required 
by the contract of Kay lith should be proper and the goods deliv-e 
ered reasonably fitted for the intended use, Defendants cite ea 
number of cases, such as General Fireproofing Co, v, Wallace & Son, 
175 Fed. 650, 99 C.C.A, 204 (certiorari denied 217 U. 5S, 607), 
whieh it is claimed sustain this contention, The principle invoked 
seems to be analogous to that expressed in section 15 of the Sales 
act (Ill. State Bar Stats. 1935, chap. 12la, p. 2807), that where a 
buyer of goods expressly or by implication makes known to the seller 
the particular purpose for whieh the goods are required, and the 
buyer relies on the seller's skill or judiment, there is an implied 
warranty that the goods shall be reasonably fit for such purpose. 
The transactions here in question were not tor the sale of goods, 
and a preponderance of the evidence clearly shows that the come 
Plainants did not rely on defendant's mechanical skill and judgment 
in so far as producing an article rit for intended use Was concerned, 
It was understood that the work was to be let te subcontractors, and 


there is no contention here, a8 we understand the record, that these 
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were negligently chosen. In this respect this case is not unlike 
Miemi Cycle Co, v, National Carbon Co., 268 Fed, 46, wnere it was 
contended that the manufacturer of automobile starters lor motor- 
cycles was liable upon an implied warranty, snd the court said 

there was nothing in the record that would justify such a finding; 
that, “it was understood by bots parties that this article had 
never been manufactured in forms suitable to this purpose; to modily 
the plaintiff's self starter used on automobiles and boats, and adapt 
it to successful use on motorcycles, involved questions of design 
and manufacture with which plaintiff was specially familiar, and 
questions of combining the starter with and attaching it te motor- 
cycles and using it there, about which plaintiff knew nothing, and 
as to which defendant would be comparatively exoert.” Under analoe 
gous facts a similar conclusion was reached in Kellogg Bridge Come 
pany v, Hamilton, 110 U. 5, 108; 28 L, Bd. 86; Thielman v,. Peniseh, 
103 Ark. 307, 146 5S. W. 525, 

We now consider the controlling question, which seems to be 
whether the findings oi the master, as approved by the chancellor, 
are, as plaintiffs contend, against the manifest preponderance of 
the evidence, In connection with that point, plaintiffs cite some 
authorities which state well settled rules, Suci, for instance, 
as Oliver v, Ress, 289 Ill. 624, holding that where testimony is 
taken by a master and the chancellor has not heard the witnesses, 
the reviewing court is not bound by the rule that the findings of 
the chancellor will not be disturbed unless manifestly against the 
weight of the evidence, This is true; nevertheless the Tindings 
of a master who has seen and heard the witnessés are prima facie 
correct (Mallinger v, Shapiro, 329 Ill, 629), and are entitled 
to be given appropriate weight by the chancellor and by a court of 
review, Keuper v, Mette, 239 Ill, 586, Complisinants alse cite a 


large number of authorities to the effeet that the court is not 


exi(ay ton ai easo aids sasgeet alist af .mmeono ylinegilgen esew 
asw si siaaw aA ,bel GAS ..99 hogtied isuoties’d ,v_ .o0 eloyo a 
-sotem tot arsdtste elidometue. to tetutoeIuasm oct tadd bobuetaos 
bise vivo oss base ,ysoettaw beligmi oe oegu eldail esw asloyo 
sgnisult e dove yviitev, biwow fant hiosex edt ak gatdioa esw esedt 
best efoltirs aids tacit esoltaisc atod vd beotetebas aaw sh" ,tadt 
Yiihom of jeeogtug eint o¢ ofdsvine antel ai borutostyasm aeed teven 
teebs Bas ,wisod bau selidouotss ap beau tetiese tla sitittatelg edt 
miesh to adcitasup bevioval ,sefoyotosom no eas LuTaasooue ot 2 
bag ,taifiue't ylleloage eaw ‘thidvaiofg coeltaw diiw etusos Tuaem bas 
-togom od ¢i gniisessss bor dtiw testacte ont gataltdmoe ‘to anoitaaup 
bee ,eatnten wernt Piljaietq ooisw tuoda ,ateds si galew hus aeloyo 


-oigka teabaU ",éteqns vievidetsaquos ed fisew taahas teh cdoldw et es 





ti ggoifed ai botoset aew aolaulonoo telinte s etost aueg 
seated ~v cgufelisu? ;88 .b0 ,1 68 ;@0£L .2 .U OLL , got tims oy vase 
882 .W 48 ODL FOR sata BOL 

ed ot emeea doidy ,noldasup gniifortace ef} r9ebianoo wom a¥ 
toLieonssio and yd bevotgqse ea ,setasm oat ‘to agai hak alt rtesitedw 
to gonstobnocetg testing sid danlaye ,Sastoog attitate lg QS ,8ts 
amoe etivo attitnialgq ,dalog tend dtiw seidse ange af ,sonebive axl 
pooesent tot .voMe wate belitoa LLew atete Ay £stw eeltizodi us 
al ysoultasds steiiy Saris gittbhfod , asa ffl O88 .geoh ov. revi £0 as 
~seaaedtiv and Steed goa asd tolleonsdo edt bia tstasm a yd neaes 
to ayakbakt ede ged afut ost yd bawsod tom ak S1y0o goiweiver eds 
adit tadisge Yivaotiusa aselow bedtusath of tom Litw xoffeonsde ont 
patbad't add ageledsizvoved ;outd al aiat eonoblive ont to idtglew 


atost gmitg ota aeaecniiw ast bised bas meee east onw tetesa # to 


beltitue ote dns , (988 LLL O88. gtiaed® .v tepatt tall) toorttoo 


‘te disco w yd has tolfepiuasdo ent yd diyiow staliggtaga nevig od ot 
6 stig ovis adisnieLamo0 086 ILL @ES ,ettel .v. xequed wolves 
toa ei tuuoo ad Tadd seo'Tros oid of soitizodtus to, tedium satet 


pound to believe the statement of a witness which is inherently 
improbable, or testimeny which is contradictory, and tiat the 
testimony of witnesses may be go innerently improbable as to be 
unworthy of belief, All this is elementary law, and ve nave been 
guided thereby in our consideration of this record, 

We regret that the exceptions do not present the controling 
point with greater clearness and conciseness, We have examined 
the exceptions, 29 in number, The decree in substance vrovides 
Yor two judgments. One is that the bill of complaint should be 
dismissed for want of equity. The other that Ashton and Russell 
reecver judgment against Andrews for 356,397.20. The original 
bill against Russell and Ashton and Yeomans, Ine,, was based 
upon the theory that the defendants conspired to defraud the con- 
plainants. The judument rendered in New York finally adjudicated 
that issue against comolsinants, 

There remains for consideration the question of whether 
the judsment in favor of Ashton and Russell should have been rene 
dered or, if rendered, was for the correct amount, ‘he evidence 
shows that the total amount was made up of very many items in- 
volving detail transactions, extending over many months, These 
different items are not specifically challenged, Indeed, an ex- 
amination of the report of the master shows that such specifie 
items as are criticized by complainants were disallowed by the 
master and are not included in the jJudsment rendered. ‘he finding 
of the master is prima facie correct, He saw and heard the wit- 
nesses. The statement of an secount is particularly within the 
province of the work of the master, It is tor the party opposing 
to point out specitically and clearly alleged errors, The argument 


of complainants challenges the whole aceount on the theory that 


Asnton and Russell were guilty of fraud. In the bill it was 


ytzasranck el Jdofsw egeutiv se to Sunaostisda oct evetled et baved 
eds gest bone ,ytosoivsignes el voicw Yaomldeet to ,eldedotems 
od an efdadctac’ ylinoisnal of 8d Yer aegagntiw ‘to yoonttaeds 


yistinenetle ef aidt [fA ,teiled Io ywlizowam 


I 


nesd evs av brn . A 
htoset afat to solisteilanos tue ad ydetsnt bobhuy 

goifotinoo suds tioseiq Son of aenoliueoxs of dadt geagad oF 
hetinsss evad aV ,seeneeiongs 608 arentaglo tetaetg Ntiw sulteg- 


vt 


eabivet: soustadsa ak aeqgoab ad »stedmuna af Y ,antottqsexe adt 


ad Sfivsoda dutsiguoo to {Lid sa} dact ef amd .etasayhul owt +92 


oh 


Lfoseanh bom Modiea tate todto sil ,ytiugs to toew cot. bona tomib 


{ tol ewothoA tagiexs tneaghut t9ve0e% 


fsiigize sit .,o&,.VFRE,é 
heeacd asw ,.001 ,a@ieno@Y hits notdeA bas Lleseud ganisga Lid 
ego ay Prettab ot bericrooo alushae teh edt Jadt yreels ast nog, 
hedeoibutbe Yitieni't atoY wed ot hberaboet tamajhut esl adnoatelg 
sadisolslouoo tetiege eyael gast 

geitenw to aofvasny sud moltetehienov tot antemer stedT 
nex daod eved bluove flecesA buco aodwed ‘to tovel at tasmabul. edt 
souphive edi ,tavoiw foaxtoo aii ust aow ,betebaet Ti , to Sertoh. 
-as aud f Yien yYev To qu obs agw taverns Leates edt teddt. eworn 
ered? ,aljmou yoen tevo gaihneins ,saeitoseasits Llateb galyfoy 
-xe ns ,foobol ,heynsiisno ylieoltioage jon ere amedt taore Tr bb. 
oiiiosga: Sova tact awore astaem At ‘to Paoqet ed? to aoltanige. 
act yd bewollaaif etew atusaietlqmes yd hestottiro sta ae emetl 
giibalt of .bershuset toemyhut alt wi bebuloat ton ate bas toteem 
-tiw ed¢ byseil bia wee of .tosxtoo gigakt sudag af redeem ens To. 
ang niddinv yitelvoitisq ef tngsoses fa ‘to iaemeteata ed? ..,eaRen. 
ankaoqge Yitaq ond tol eh di ,tatasm ond Te atrow ott Lo santyorg 
tnaemugte sat .ator1e haegelle yliaslo has yileoltioege tuo takog ot 
tedd ytoent eat no taucooe eforiw ont meni tine ss dereteeri yaaa to. 


aew th (Lio ant al .bsett to yiilv, etow Lieneut bas nosieA 


10 


charged that in this they conspired with Yeomans, Inc,, *eprezent 
ing Andrews, ‘The courts of New York have adjudicated that issue 
contrary to the contention of piaintiffs in so far as Yeomans, 
Ine., is concerned, It is for the complainants whe set uv this 
defense to point out evidence in the record sufficient to estab- 
lish it and overcome the findings of the master, Complainants 
have not done this, Without going in detail over the record we 
may summarize by saying that our conclusion is compelled, first 
by the fact that the findings of the master are prima facie sor- 
rect. Second, that an inference tniat the same are correct srises 
by reason of the failure of complainants to present 2 fair and 
impartial abstract cf the evidence on this point. Third, by a 
careful audit of the books of account of Russell and Ashton cover- 
ing these transactions whieh was made by the auditor cf complain- 
ante under the direction of their own attorney, which indicates 
that the amount for which judgment was entered was juetly due, 
Fourth, the clear and convincing testimony of Yeomans, who was 
acting as the representative of Andrews, and fifth, and finally, 
by the practical failure of the reply brief to give any sufficient 
answer to the arguments of cross-complainants' brief, whieh eon- 
tains a fuli and adequate recital and diecussion of the facts 
bearing on this issue. We hold complainants have failed to point 
out evidence suificient te overcome the findings of the master, 


For these reasons the decree is affirmed, 


AFFIRWED, 


O'Connor and KeSurely, JJ,, concur, 
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HUMPHREY TRIMBLE, (Plaintiff) 
Appellant, 
APPHAL FROM SUPERIOR Court 
vs. 
HARRY MANASTER AND BROTH:R, , 
INC, , a Corporation, (Defendant), 


) 
) 
| 
) OF COOK COUNTY, 
) 
Appellee, 


89 1.A. 623° 


MR, PRESIDING JUSTICE MATCHETT 
DELIVERED TH OPINION OF THE COURT. 


This is an appeal by leave given the plaintiff from a 
judgment entered in favor of the defendant in an action for damages 
for false arrest and malicious prosecution. The declaration filed 
April 5, 1935, in two counts, charged in substance that the defende 
ant, intending to injure plaintiff, on July 14, 1934, appeared bee 
fore Judge Howard liayes of the Municipal court of Chicago, and 
falsely, maliciously and without any iressonable or probable cause, 
charged vlaintiff with having feloniously stolen smoked and canned 
meats to the value of 335,00, the personal property and goods of 
Harry Manaster and Brother, Inc.; that without any cause, knowing 
the charge to be false and malicious, defendant procured the judge 
to issue a warrant to bring plaintiff before him for the supposed 
offense, and that thereby caused and procured the plaintiif to be 
arrested and imprisoned on the sane day and the day following until 
plaintifvf gave bond for his appearance on July 16, 1934; that on 
July 27, 1934, the accusation wag heard by Jud.e Zrickson of the 
Municipal court, when it was determined that plaintiff was not 
guilty of the supvosed offense, The cause was dississed and plain- 
tiff discharged out of custody, fully acquitted, etc. Defendant 
answered that it caused the complaint to be filed against plaintiff 
after he had been accused by other employees of being an accomplice 
in the taking of the property of defendant, and relying upon state 


ments and accusations so made which were believed to be true; dee 
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nied that it had acted maliciously and without reasonable or 
probable cause in procuring the warrant for plaintiff as alleged, 
and denied that the cause vas dismissed and plaintiff discharged 
and acquitted as alleged in the complaint, or that plaintiff had 
sustained damages as alleged, Plaintiff gave evideuce tending to 
support the allegations oi tne deelaration, ‘The sole questions 
for determination upon the trial of the cause were issues of fact 
as to whether defendant caused the arrest of plaintilf maliciously 
and without probable cause, The question in the trial court was 
whether the material averments ol the declaration were established 
by @ preponderance of the evidence, The question for deterwinae 
tion in this court is whether the finding of the trial court is 
clearly and manifestly against the weight of the evidence, 

the evidence shows that plaintiif, prior to his arrest, 
Was aman of good reputation; that fer a period of one year prior 
to July 14, 1954, he was employed by defendant at its plant located 
near 37th street, Chicago, as a night watchman, Defendant was en- 
gaged in the manufacture of meat products. Plaintiff was accus- 
tomed to begin his work at twelwe o'clock at night and continue 
until six in the morning. His duties consisted in part of puliing 
14 boxes located at various places inside and outside ef the 
buiidng in which defendant's business was transacted, At the time 
he began to work for defendant he wes instructed in the nature of 
his duties by another watchman, who informed him that there had 
been much stealing from the plant. Defendant's superintendent, 
Walter i. Kincaid, nee informed him that wood, barrels and meats 
had been stolen from the plant right in the middle of the day, and 
that plaintiif should be alert and watch, About tour days before 
the arrest of plaintiff Kincaid, superintendent of defendant's 
packing house, missed several articles of property, and about the 


seme time visited a saloon conducted by one Steve brazinski at 
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37th place snd Lorgan street, near defendant's plant; while there 
he saw some of defendant's property in tne ice box in the saloon; 

he spoke to the bartender about it and was told by him that the 
property had been brought over to the saloon from the Harry Manaster 
plant by the night suokeman, Buena, and the night serubman, Schodrof, 
ang exchanged for whiskey and beer, ‘The following worning the bare 
tender visited the plant of defendant and was interviewed by tir, 
Harry Manaster, tirst vice-presijent of defendant company, in the 
presence of the superintendent, where he repeated his story that 
Buena and Schodrof nad brought defendant's goods to the saloon, 
Superintendent Kineaid ther got in touch with Captsin Hughes of the 
police station, who @dvisea Lim to swear out By sel to search 
the premises on which the saloon was located, and tiis was done 
July 14, 1934, ‘The saloon was raided and sundry goods of the de- 
fendant found and removed, On the same day Buena, the night 
suokeman, and Schodrol, the cook, and iir, Walters, the serubman, 
employees of defendant, were arrested by the police department of 
Chicago. On the same evening when plaintiff Trimble arrived to go 
to work he «180 was arrested and taken to the police station by a 
police officer, placed in a cell and detained there until the 

early morning of July 16, 1934, At a later hour on the same morne 
ing plaintiff appeared in the eriminal branch of the iunicipal 

court with the other defendants; his case was continued to a later 
date and then sent to the Felony court where on July 27th Buena, 
Scnodrof and Walters pleaded guilty, and the State's Attorney en- 
tered a nollie as to the charge against plaintiff Trimble, Prior to 
the arrest of plaintiff, Buena made a statement to the police, which 
wae reduced to writing and signed by him, although it is undisputed 


that he could not read or write the inelisn language. The evidence 


shows, however, that it was read to him before he Signed it, and in 
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his etatement he implicated the plaintiff in the stezling ef the 
goods, Plaintiff denied the accusation in the presence of Bunca 
and the police officers, and denied it with an oath. 

ur, Harry Manaster visited the police station on sunday 
morning, July 15th, after the arrest; he was informed by the 
police oi the statements made by Suama and others tending to im- 
Plicate the plaintiff, and on the following day Mr, Hanaster signed 
the complaint for a warrat against plaintilf and upon the advice 
of the police and upon information given him by them as to the 
accusation made by buena and other employees to the eifect that 
pleintilf had suggested they should take the goods and exchange 
them for drinks, and had joined with them in drinking the liauor 
go obtsined, Prior to this tine,the testinony shows, defendant did 
not suspect plaintiff of stealing, There was no ill feeling be- 
tween them of any kind. The evidence shows without question that 
Manaster, the vice-president, caused the arrest of plaintiff; that 
upen the trial of the cause the plaintiff was discharged; that he 
was not in fact guilty oi the oiferise, and the sole question for 
determination upon this record seems to be whether, under the evi- 
dence as summarized, it can be said that Menaster, in swearing out 
the warrant, acted without probable cause, In Harpham v, Whitney, 
77 Ill. 32, the Supreme court of Illinois said: 

"Probatle cause is defined as such a state of facts, in the 
mind of the prosecutor, as would lead a man oi ordinary caution and 
prudence to believe, or mntertain an honest sand strong suspicion 
that the person arrested is guilty. Bacon v. Towne et al., 4 
Cush, 217. It does not depend on the actual state of the case in 
point of fact, but upon the honest and reasonable belief of the 
party coimencing the prosecution. James v. Phelps, 11 Ad. & Bl. 
483, 489; Foshay v. #erguson, supra. 

A beliel of the guilt of the accused, founded on circum- 
stances tend ng to show that he has committed a criminal oli enge, 


— sufficient to show probable cause, Jacks v, Stim son, 13 111. 
o2,* 





The rule stated in this case has been comsistently followed 


in s long line of cases by the Supreme and Appellate courte of this 
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State. Glenn v. Lawrence et of, 280 I11. 581; Ellsworth v, Peooles 
Life Ins, Company, 247 111. App. 161; Farris v, Messimore, 219 I11, 


App. 532; Makarewicz v. National Lead Co., 260 Ill, App. 16; berner 








v. Prairie State Bank, 281 Iii. App. 31. The cases also hold that 
the burden of proof in a case of this kind is upon the plaintiff, 
Krebs v, Thomas, 12 111. Apo. 266; Levinson v, Thomas, 174 Ili, 

App. 63. The fact of the discharge or acquittal of plaintiff 
does not show or tend to show want of probable cause or the presence 
of malice, McBean v, Ritchie, 13 Ill. 114; Hurd v. Shaw, 20 111. 
354; Tuebbecke v, A. kk, Rothschild & Cg., 152 Ill. App. 321; 
Mioduszewski v. Spoganitz, 209 Ill. Apo. 112. To justify a finding 
of malice it must be shown that plaintiff was actuated by improper 
motives. Giroux v. Goldman, 208 Ill. App. 261; Farris v, Kessimore, 
219 Ill. App. 582; Glenn v. Lawrence et al., 280 Til, 581. 

The question tor the trial court was whether defendant 
acted with malice and without probable cause, and the burden of 
prool, as already stated, was on the plaintiif to cstablish that 
controlling fact. In this court the question for determination is 
whether tne tinding of the trial court, who saw and heard the wite 
nesses, is against the clear preponderance of the evidence, In dee 
termining that question, the finding of the court is entitled to 
the same weight as the verdict of a jury. It is impossible on this 
record to so hold, In the first place, there is no doubt the crime 
of larceny was in fact committed and had repeatedly been committed 
while plaintiff was acting as defendant's watehnian, Plaintiff was 
accused by the statements of his coeemployees, While it is true 
that the testimony of an accomplice is always acted upon with creat 
caution, (People v. Spira, 264 Ill. 243; People v, Cotell, 298 Ill. 
207; People v. Sapp, 282 Ill, 51) we think, under all the circum- 


stances, it cannot be ssid tiat defendant acted without probable 
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cause in believing plaintiff to be ,uilty, although the evidence 
given upon the trial indicated that he was in facet not guilty, 
For the reasons indicated the judgment o* the trial court 
is affirmed, 
AFFIRMED. 


O'Connor and MeSurely, JJ., concur, 
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CHICAGO CITY BANK AND TRUST CCNPANY, 
as Conservator of the Estate of 
Catherine L. Bromstedt, an insane 
person, 

Plaintiff, 


VS. 


MARTHA PASCHONG, ARTHUR W, BROMSTEDT, 
ETHEL &. MARTIN, WIiLTAX FP, BROMSTEDT 
and BARL BROMSTEDT, 

Defendants and appellees, 


and 


MARY BROMSTEDT, FRANK MARTIN, MABEL 
BROXSTEDT, ETHEL BROMSTEDT, GEORGE LENG, 
CHRISTOPH H, DEHNING, PETER W, MAYN, 
GOLDBLATT BROS., INC., HOEFELD, INC., 
ALBERT HO“FELD, ACE DRUG STORES, INC., 
JOSEPH L, GILL, County Treasurer, and 
CONTINENTAL ILLINOIS NATIONAL BANK AND 
TRUST COMPANY, 

Defendants, 


and 
SIXTYeTHIRD AND HALSTED REALTY COMPANY, 


a Corporation, 
Defendant and Appellant. 
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On Appeal of SIATY-TIIRD al.D HALSTED RSALBY 


COMPANY, a Corporation, 
Aprellant, 


a 


9 I.A. €23' 


APPLAL FROK CIRCUIT 
COURT OF COOK COUNTY, 


rant 
a ee ee ee See ee | ee ieee ie See et Me Simm ee a mg ~—o>-~--~-~--~->> >> 7 —* 


wR, PRESIDING JUSTICE MATCHETT 
DELIVERZD THE OPINION OF THB COURT, 


This is an appeal by the Realty cowpany from an order 


entered by the Circuit court of Cook county July 17, 1936, upon 


the petition of certain intervenors, appointing a receiver for 


premises in the City of Chicago, and directing that rents which 


had accumulsted under an escrow agreement should be distributed 


to the petitioners, that part of the order avpointing a receiver 


being of an interlecutory nature was considered by this gourt on 


a former appeal - 287 Ill, App. 1. ‘The facts are fully stated in 


that opinion, The order was reversed for tune reason, as stated 


in the opinion, that the Circuit court was witnout jurisdiction 
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beeause tue Superior court of Cook county had obtained jurisdic- 
tion of the reg in a prior proceeding, We there said: 


"Clearly, in order to perzit the superior court to maxe eifeec- 
tive any judgment or decree which might be entered in that 

cause, its dominion and jurisdicticn over the moneye in cuestion 
should not be disturbed, Assuming that the euperior court ssould 
enter a decree asp prayed for by the realty company and it should 
be found that the receiver in the circuit court ad possession of 
the money or had already @istributed it, the deeree of the Bue 
perior court would have nothing uoon which to operate and would 
be merely an empty gesture, 

The pleadings before the circuit court charcellor ap- 
prised him of all these facts, fhe petitioners should have teen 
sent to the superior court te wake application for a receiver, 

The appointuent of the reeeiver hereia was an attempt to 
oust the superior court of the jurisdiction over a aubject matter 
which it had obtained long prior to the filing of the petition 
herein," 


The reagons there stated are also applicable to that 
part of the order oi July 17th woich we are called upon to review 
in this proceeding, Asnifestly, if the court was without juris- 
diction tc appoint a receiver temporarily for the junds, it was 
also without jurisdiction to make a final distribution of the 
same funds, that decision states the law of the case, by which 
we sre now bound on this appeal. Gridley v. Wood, 220 Ill, App. 
46; Wolkau v, Wolkau, 217 Ill. App. 471. it follows that this 
order also must be reversed, 


REVERSED, 


O'Connor and XeSurely, JJ., coneur, 
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NATIONAL EUILDERS BANK OF CHICAGO, 
a Corporation, 

Plaintiff-aAppellee, 
APPEAL ¥ROM SUPERIOR 
VS. 
COURT OF COOK COUNTY, 


289 1A. 624 


MR, PRESIDING JUSTICE MATCHETT 
DSLIVERED THE OPINION OF THE COURT, 


OTTO PRERK and BLURRA FRERK et al., 
DefendantseAppvellants, 


ee ee ee ee ee 


July 3, 1935, plaintiff filed its bill to foreclose a trust 
deed executed by defendants, Otto Frerk and Elmera Frerk, his wife, 
on June 11, 1932, whereby to secure their principal note for 
$25,000, due five years after date, with interest payable semi- 
annually, they conveyed and warranted to the plaintiff, as trustee, 
an undivided one-half interest in certain prewises described, situated 
in Chicago, Cook county, Illinois. The bill contained the usual 
averuents as to execution, delivery, default, etc., and prayed lor 
an accounting, a decree of sale and foreclosure, The bill was duly 
verified, 

Defendants filed an amended answer and counterclaim, which 
were also verified, Plaintiff moved to strike the answer and counter. 
claim. the court sustained the motion, Defendants elected to stand 
by their pleading and were defaulted tor want of sn answer. The 
cause was referred to a master who tock the evidence and reported 
finding the equities with plaintiff, overruled objections, and the 
chancellor entered a decree of foreclosure in conforuity with the 
report of the master, To reverse this decree defendants appeal. 


The sole question for determination on the record is whether the 


court erred in striking the smended answer and counterclaim, 
Defendants, by their answer, which they also call a ecounter- 


Claim, sought to internose the defense that the trust deed was veid 


as being executed and delivered contrary to the provisions ov an 
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act concerning future interests, approved July 2, 1921. (See Iili- 
nois Session Laws, 1921, p. 470; Ili, State Bar Stats, 1935, para 
graoh 24, p. 35isi.) ‘nis statute provides in substance that no 
future interest shall fail or be defeated by the determination of 
any précedent estate or interest prior to the hapnvenin. of the event 
or contingency on which the ruture interest is limited to take effect. 

Defendants, by their amended answer, admitted sll the alle 
gations of the bill of complaint except that, relying upon the 
statute sbove described, they denied that at the time of the execu. 
tion of the trust deed on June 11, 1932, they owned an undivided 
oneehal!t interest in the real estate conveyed by their deed, They 
averred they were not the owners in fee simple but merely “vested 
or contingent remaindermen,”" their interest being subject to a life 
estate in Albertine #rerk, motner of Otto Frerk, The answer set 
up that defendant took title under the sixtn clause of the Last 
will and testament of Henry Frerk, father of Otto and Aifred Frerk; 
that Alfred ¥rerk died alter the death of the father; that Alber- 
tine Frerk, the mother, was still living; that this will was dated 
Aprii 21, 1910, and admitted to probate by the Probate court of 
Cook county way 25, 1910, ‘The sixth paragraph of the will, under 
which defendants took title, was as follows: 
"Sixth: I give, devise and bequeath unto my said wife, for and 
during her natural life, that is to say, a life estate in the 
preuises known as the Yards, *** and Il give, devise and bequeath 
all of my said last mentioned property, known as the two Yards *** 
upon the death of my said wife, to my two sons, ALFRED FRERK and 
OTTO FRERK, in equal shares, to have and to hold thesame and to 
their heirs and assigns forever, the child or children of said 
sons, upon their decease, to take the ehare the son would have 
taken if living." 

The amended answer averred that the interest of defendants 
under this clause of the will was either vested or contingent, 
Manifestly it could not be both, It was either one or the other, 


and the law of this State favors the vesting of estates, We ere 


quite at a loss to understend upon what theory defendant contends 
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that the statute relied upon is applicable to the intorest which 

he took under the sixth clause of the will, In Lachenweyer v, 
Gehlbach, 266 111, 11, the Supreme court oj this State construed 

a will which contained a provision substantially similar, and said: 
Wxxxe Interpreting the will in the light of established rules and 
having in wind the lavor witu which the iaw regards vested estates, 
we conclude that the testator meant to sive his widow an estate tor 
Rife and a vested rewainaer in fee to his children. ‘he remainder 
to the children is, however, subject to the snifting ezecutory dee 
vises in the event tuat any olf them die belore the life tenant's 
death, either leaving children who would take or without children, 
when the share would go to the surviving children, ‘he gifts over 
if the children die, with or without children, are executory de- 
vises, whica are not destructible, ihe iee oi the cuildren, whether 
vested in interest, only, or vested in possession, in ease the life 
estate should teruinate prematurely beiore tiie lite tenant's death, 
is subject to the executory devises over, and any conveyance by them 
Would carry witn it the Limitations which will become etfective upon 
the happening of the events specified in the will.* 

A similar rule was applied in Warrington v, Chester, 294 
Ill. 524, and Boye v, Boye, 300 Ill. 508, 

We hold that the interest of defendant was vested ard that 
the statute invoked was not applicable, But even if the estate dee 
vised were held to be a future interest, we tuink the mortgage was 
not void under this statute, The law is that reuvainiers can be sold, 
encumbered and conveyed; (Curtiss v, Root, 20 Ill. 518): that all 
kinds of vested, contingent, and future interests may be mortgzaged. 
Jones on Mortgages, (Sth ed.), sec, 191, pace 226, Reeves Illinois 
Law of Mortgages and Fereclosures, vol. 1, sec, 90, page 117, Manie 
festly, the mortgage would not have the effec* of destroying the 
remainder even if it were held to be contingent, Moreover, upon 
the plainest principles, the defendant, having by his deed ware 
rauted and conveyed an estate in fee, is now estopped to assert 
the contrary in these proceedings, ‘The cases holding se are go 
numerous as to make it unnecessary to 4iscugs them in detnil, 


Dobbins v, Cruger, 108 Il], 188; Roderick v. NcMeckin, 204 Ill. &@25: 
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Bittner v. Field, 2354 Ill. 215: Terre jaute Trust Co. v, Wells Whip 
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fo., 210 Lil. App. 6Uxe; Laicazo Title and trust vo, v, Wallace, 
250 Ill. App. 293, 

#e nold the court did not err in striking the anended 
auswer aud lle Gounterclaim, ine decree is tuerefore aftirmed, 


AVPTRWED, 


O'Connor and iicSurely, JJ., concur, 
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HE FIRST NATIONAL BANK OF CHICAGO, ) 
Appellant, ) 
) APPEAL FROM CIRCUIT COURT 
vs, ) 
) OF COOK COUNTY. 
ELIZAEBTii MARTIN et al., ) 
peferdants. ) 
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wR, PRESIDING JUSTICE MATCHETT 
DELIVERED THE OPINION OF THE COURT, 


July 16, 1936, plaintiis bank, 28 successor trustee, filed 
its bill to foreclose a trust decd executed October 29, 1926, to 
secure a vrincipal indebtedness oi $35,000, represented by a note 
of defendants executed and delivered on the same date. the trust 
deed conveyed several parcels of land whieh were improved with a 
twoestory brick house containing sixteen rooms and a basement. The 
building is used as a nigit club. ‘The bill was duly verified, con- 
tained the usual averuents and alleged that the premises were scant 
and meager security ter the indebtedness in that the indebtedness 
was then, with accrued interest, etc., in excess of $43,000, while 
the value of the premises was less tian 40,000. 

August 12, 1936, defendant George a. Martin, one of the 
owners of the premises and one 91 the makers of the orincipal note 
and trust deed, filed a petition in which he averred he was an owner 
and managed the property in petalf of all the owners; that on Nay 
31, 1936, the premises were rendered untenantable by Tire; that he 
engaged an adjuster to adjust the loss; that on July 8, 1936, having 
been informed that the insurance companies had made an offer of 
$3400 in settlement of the rire loss and might pay as high as $3800, 
he entered into a contract with J, E, Barry & Co. te repair the 


premises according to an itecized list of repaire agreed upon by 


the adjusters that Barry & Co. proceeded from July 8th to July 13, 
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1936, to make such revairs; that on July 10th, ot a conference in 
which Mr, Pollack represented the plaintiff, he informed ir, Pol- 
lack of the offer of settlement, and Pollack said he sow no reason 
why the bank would not continue with the loan on the same basis 
provided srrearages were peid in full; that at the suggestion of the 
plaintiff bank the petitioner instructed Barry & Co. to hold up the 
work on the building teuporarily; that thereafter netitioner settled 
the fire loss for the sum of $3582.84; that on July 22, 1936, peti- 
tioner made a written proposition to the plaintiff bank stating that 
arrearages on the loan would be paid in full if the bank would cone 
tinue the loan in force an4 elso agree that the money received from 
the fire loss should be applied on the contract with Barry & Co. 

for the repair of the premises, The pleintiifl bank declined the 
proposition and notified Barry & Co. mot to carry out the contract 
with petitioner, The petition avers the contract is fair and 
reasonable, was entered into before the pleintiff jiled its bill 

te foreclose; that the repsirs are necessary in order that an income 
may be realized from the premises, Petitioner head a tenant ready, 
willing and able to enter into a lease of the premises as soon as 
the rehabilitation was made; that «as the contract with Barry & Co. 
was not carried out, petitioner and other owners would be held 
liable on their contract. The prayer of the petition was for an 
order directing Barry & Co. to proceed with ihe repairs and ordering 
the insurance companies to pay the Tire loss moneys to J. &. barry 
& Co. This petition was duly verified, 

August 13, 1936, plaintiff filed its motion to strike the 
petition because the court wae without jurisdiction of the subject 
matter, nomely, the contract between Barry & Co. and George S. Mare 
tin; that the court did not have jurisdiction of Barry & Co., nor 


jurisdiction of the insurance companies, The motion of the plain- 
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tiff to strike the petition was denied and leave granted the peti- 
ticner to amend his petition by striking out the last peracraph, 
which contained the prayer, and in lieu thereof inserting a prayer 
“that an order be entered directimg the plaintiff and such defend- 
ants as said fire less may be payable to, to vermit J, FE, Berry & 
Co. to complete said contract and to apply the proceeds of said 
fire loss toward the payment of said contract," An order wae 
thereunon,on Septeaber 2nd, entered by the court substantially as 
prayed in the amended petition. Sentember 4, 1936, plaintiff 
moved the eourt for an order vacating the order of Sentember 2nd, 
and that plaintiff might have a reasonable time to answer defend- 
ant's petition. ‘This motion was denied, and plaintiff gave notice 
of and perfected this appeal from the order entcred Sentember 2, 
1936. The petitioner has not anpeared in this court to supoort the 
order entered, 

The trust deed provided in substance that as additionel se- 
eurity for the vayment of the indebtedness the mortcscors should 
keep the buildings and fixtures insured against loess or damage by 
fire for the full insurable value thereof, in insurance companies 
to be anproved by the trustee, and to make all sums recoverable 
upon the policies payable to the trustee for the benefit of the 
holder or holders of the principal note, by the ususl mortgagee or 
trustee clause to be attached to such policies, and to deliver all 
such policies to the party of the second part; sand that in case of 
failure of the mortgagors to so insure, the party of the second 
part might procure such insurance, the cost of which sheuld become 
additional indebtedness secured by the trust deed, ste, 

the plaintiff contends, citing Wilson v, Hakes, 36 Ill. App. 
539; Grange Mill Company v. Western Assurance Cow, 118 7111. 396, 
and similar cases, that this was a matter of contract between the 


parties and that the courts were without authority to alter or 
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vary the terms of the contracts, but could only interoret or apoly 


them. The Parker-Washington Company v,. The City of Chicago, 267 


Ill. 136; The Jiibernian Banking Association v. Davis, 295 Ill, 


—at on ae 











§37, ‘This contention must be sustained. The amended vetition 
did not set up grounds for relief in esuity. It was error to 
enter the order of September 2nd, and it will be reversed. 


REVERSED. 


O'Connor and i.eSurely, JJ., coneur, 
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GUISEPPE ITO, Executor of the Last 
Will and Teetament of the Estate of 
WARIA NICOLA TITO, Deceased, 
Appellant, 
APPEAL FROM MU ICIPAL 
v3, 
COURT OF CHICAGO. 
SOCIBTA AGHICCLA OPERATA S. CRISTOLOURO 
E, MARIA VERGINE INCORONATA DI RICIGLIANO, 
a Corporation, 


Pe a ey a a ae ae ee a 


appellee, 


269 1A. 624 


KR, PRESIDING JUSTICE MATCHETT 
DELIVERED THE OPINION OF THE COURT, 


This suit, originally begun by piaiitiif as executor of 
the last will and testament of his deceased wile, aria iicola Tite, 
was thereafter by leave continued by plaintiif in his individual 
capacity. Defendant is a fraternal insurance society organized 
under the law of Illinois, cof which Laria hicola Vito was a member 
in good standing at the time of her death, The suit was brought 
for a balance alleged to be due under the by-laws cf the society 
as a Mortuary Benelit. Under Articles 283 and 29 of the by-laws of 
the defendant society as the same formerly existed, it was proe- 
vided that the society would upon the death of a menber pay $500 
to the family for funeral expenses, The constitution and by-laws 
provided that this money should be raised by a mortuary per eapita 
tax upon menbers of the society whic: sould be fixed by the as- 
sembly of the scciety at tne first meeting in Decenber for the 
following year; that tke quota might vary annually according to the 
number of menbers, due to the fact that the fanily oi the deceased 
should receive $500. Mrs. Tito died December 9, 19352, She haa 
been a member of defendant society since its organization and 
always peid her dues, December 4, 1932, just five days prior to 
her death, the by-laws and constitution of the society were cuanged 


80 as to provide that on and after that date monthly dues of werbers 


should be 50¢ each and mortuary dues $1.00 a mewber; $5 a week 
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should be paid during illness not to exceed 13 weeks in all, tue 
first an’? the last three and the excess days over even weeks not to 
be included, The mortuary benefit should be ($1 a member for the 
number of members “current.” Detendant society paid the amount 

due under the by-laws as amended, namely, »250, but resists payment 
of the balance upon the ground that Maria \icola Tito was present 
at the meeting where the amendments to the by-laws and ec .nstitution 
were made, and had knowledge thereol, consented to and acquiesced 
in the same, November 27, 1935, defendant society issued its check 
to the order of plaintiif as neir of the deceased Vor $250, The 
check is in evidence and bears on the back an endorsement as rollows: 
"Full and complete release o1 all claims a/e Death Benefit accruing 
to Estate of Maria Nicola Tito, - Deceased." ‘This release is 
signed, "Jos, Tito---heir of Maria Nicola Tito Deceased," 

Plaintiff testified that this endorsement was on the back 
ef the check when he affixed his signature thereto, which he ade 
mitted to be genuine, He says that when the committee from the 
defendant society offered the cheek to him he said he would not 
take a check except lor the full amount of $500, but was told 
to take the check, and that if Frank Taglia, whose case was then 
pending in the Appellate court, got the balance ke was suing for, 
plaintitf also would be paid the balance, notwithstanding his ae- 
ceptance of the check, hir, Catena, whose endorsement appears on 
the cheek following that of plaintiif and who delivered the check 
to plaintiff, testified, denying this conversation and says that 
he spoke to plaintiff at the wake and told him that the society 
head reduced the amount to be paid, and that the reduction had 
taken effect on December 4th; that plaintiff replied that he knew 
this; thet his mother was at the meeting when the change was made, 


came home and told him the rate had been reiuced to ol a member, 
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and that she was glad of it. He says that plaintiff hesitated 

when the check was first tendered but afterward tcl’ hin he had 
decided to take it, and that they then went to the Sank Napoli where 
the transaction was completed, His testimony was corrcborated by 
several witnesses, and testimony any ee vo the effect that the 
deceased was present at the meeting wien the by-laws were siuended 
and declared herself in favor of the change, 

The court heard all this evidence and disregarding, as we 
must presume, all incompetent evidence, wade a finding for defendant 
and entered judement thereon. 

Upon two former appeals the question of the lisbility of 
defendant society to persons who became members prior te December 
4, 1932, in view of the change of the by-laws on that date reducing 
the amount to be naid, has received consideration from this court, 
In Taglia, Admr. v. Societa, ctc., 279 Ill, App. 636, the plaintiff 
in the trial court recovered a judyment ior the baisnee of $500 
found to be due ss a mortuary benefit under the original articles 
of the byelaws. ‘he opinion followed the rule laid down in Covenant 
Mutual Life Assn, v, Kentmer, 183 Ill, 431, to the effeet - 

"If a member agrees that future by-laws or amenduents stiall enter 
into and form a part oi his contract and modily or vary it, he 

will be bound by such by-laws or auenduents because they are a part 
of his contract. *** Unless there is an express agreement thst a 
member shall be bound by future by-laws varying or modifying his 
contract, he is not so bound," 

the court in the taglia case said: 

"Amended article 29 oi the by-laws might well be effective as to 
future members of the society, as well as to 911 those who were 
members at the time of its enactment who assented to it, but we 


are constrained to hold that it could not vary or modify plaintiff's 
rights under the contract of the insured with the society," 


in Peter Quaracino, Admr. v, Societa Aryicola, etc., 286 


Tli. App. ; 34. B, (2d) 352, the question of the rights of 
former members was again considered, and a judgment for the full 


amount of $500 affirmed upon the theory that the member did not 
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give er consent to the cuange in the by-lswe reducing the amount 
of the mortuary benefit. We there said: 

“In the instant case we hold that since the meuber, urs, Quaracino, 
did not consent to the change in the by-laws whereby the mortuary 
benefit of g500 was reduced to jl per weuber, such ciuange was Lue 
effective as to her or her tamily." 


We there cited in support of this Jones v. Losleen Mutual Benefit 


Assog., 337 Ill. 451, and York v, Certral T1l, Relief Assoc., 340 
Ill. 595. 

The Taglia and Quaracino cases are clearly distinguishable 
from the instant ease in that in each of them tie trial court found 
as a matter of fact that the deceased member did not consent to the 
change in the by-laws, In this case the finding of the court is 
that the deceased member vaunted cal voted for the change. The 
endorsement on the check establishes by a clear preponderance of the 
evidence that the rights oi the parties were after consideration 
settled, and the acceptance of the cheek amounted to 2 release of 
any claim for further benefits, The issues of fact being settled 
by the finding of the court in favor of the defendant, the judgement 


is affirmed, 


AFFIRMED, 


O'Connor and MeSurely, JJ., coneur, 
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HAROLD EPSYSIN et al., ) 
Appellees, ) 
) APPEAL FROM SUPURIOR COURT 
VS. ) 
) OF COOK GOUNTY, 
ALVIN C, DUNAS et al., ) 
Defendants. ) 
{ 
On Appeal ef FAUNIK PINGLER, ) 2 @> Y |] A 6 25 
Defendant and ) fag J ofho 
Petitioner, )} 


UR, JUSTICE MeSURELY DELIVERED THE OPINION OF ‘HE COURT, 


Fannie Pinsler, defendant, appeals irom an ordér, which 
overruled her objections to the finel account and revort of Kilton 
H. Morris as receiver in foreciosure proceedings, end alse from 
the order which denied her petition that Epstein, the complainant, 
Morris, the receiver, Jesse Sissman, the receiver's attorney, and 
Peter Sissusian be directed to pay her certain sums of money aggre- 
gating apparently aporoximately $5700. 

the basis of defendant's claim seems to be that Morris 
was improperly appointed receiver of premises of which she was a 
heil owner, without notice to her; that the proceeding in which he 
was appointed was subsequently dismissed for want of prosecution, 
henee she is entitled to oneehali of the money collected by the 
receiver, 

October 8, 1929, commlainsant Epstein filed his bill to 
foreclose a second mortcage; defendant Fannie Pinsler was made a 
party defendant with others but she was not served with summong 
or by publication, 

October 14th Wilton H, Morris was appoirited receiver of the 
premises, upon notice served upon the forwer owner, Dunas, who hsd 
executed the second mortgage papefs. Subsequently, in September, 
1950, it was ordered that the receiver pay himself $350 and Jesse 


Sissman, his attorney, $250. 
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June 19, 1931, the West Side Trust and Savings bank riled 
its bill to foreclose the first mortgage on the premises, and on 
June 29th the court in the Bpstein foreclosure ordered that the 
receivership of Morrie be extended to the Bank foreclosure case, 
and the receiver was ordered to continue in possession and collect 
the rents, which he did, Thereaiter he tiled his current reports 
and accounts and his final report in the Bank case, 

July 29, 1932, upon demand of the trustee in the Bank case 
and a petition presented and upon direction of the court, the ree 
ceiver surrendered possession of the premises tc the trustee. the 
defendant did not come into possession of the premises at this tine 
but possession was in the trustee under its prior right. 

August 10, 1954, an order was entered disuwissing the Epstein 
foreclosure case ior want oj prosecution, Counsel for the appellees 
sey that this order was entered by misprision of the clerk and pre- 
sent facts and orders oi tne court tending to support this contention, 

April, 1956, defendant Pinsier filed her petition in the 
Epstein case; answers were tiled and the court entered an order to 
the @ffect that the receiver had filed his final account, which was 
approved, in the Bank foreclosure case, but that no reports had been 
Tiled by him in the Epstein case; the receiver was thereupon ordered 
to tile his account and his report in the Bostein case within five 
days; the receiver tiled such a report, from whica it appeared that 
he had filed nis reports sand accounts in the Bank case, which were 
approved, and on July 28, 1932, tiled in the Bank case his final 
report, which was tiere aecreved. 

Defendant tiled objections to this report, but on June 8, 
1936, the report in the Epstein case was approved, ‘he court found 
that there was a balance on hand of $826.27 in the hands of the ree 
ceiver, wiich he was ordered to deposit with the clerk of the court; 


the court also found that the Epstein case had been dismissed but 
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that the court had jurisdiction to dispose of all matters pertaining 
to the order of distribution of the $326.27 on deposit with the 
clerk of the court; defendant's objections were overruled and the 
final report of the receiver was approved and he was discharged. 
This is one of the two orders appealed from, 

May 23, 1936, defendant filed a second petition in which 
she alleged that jurisdiction had never peen obtained over her 
until she entered her appearance in April, 1936; alleged that 
Epstein was not tne owner of tne second hiciuise trust deed 
and that the actual owner was Peter Sissman, an atitcmey; that 
prior to the date the receivership had been extenied to the Bank 
ease the receiver nad paid himself! and Jesse Sissman, his attorney, 
pursuant to orders, $1100, of which $450 was paid to the attorney, 
and the petitioner asked that this $450 be repaid to her, ‘The peti- 
tion is quite lengthy, setting forth in detail many orders of the 
court but alleging, in substance, that by the dismissal of the Ep- 
stein case the receivership was vacated and all orders directing 
the receiver to make payments were vacated and were void, and she 
asked that the appellees be ordered to repay her the amount oi such 
payments, All parties were ruled to answer this petition and after 
hearing the court again entered an order jinding that the report 
filed by the receiver in the Epstein case was correct and that none 
of the objections were well founded; that a final account had there- 
tofore been filed in the Bank case, which was approved, and that 
this allowed certain sums to Morris and to Jesse Sissman. 

July 29, 1936, an order was entered reciting that due notice 
had been given to all the parties; that the court had jurisdiction 
to adjudicate the rights of the defendant Pinsler and to diredt the 
disposition of the funds deposited with the clerk by the receiver; 
finds that part of said sum, amounting to $235.35, represents the 


net rents coilected by the receiver prior to the extension ot the 
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receivership to the Bank case; finds that this belongs to the owner 
of the real estate and ordered tne clerk to pay tne defendant Pinsler 
one-half of that amount. Defrencant nas appealed trom the orders 
of June 8 and July 29, 1936, 

Appellees have tiled in this case a ples of release of 
errors witn their motion to disuiss the appeal, We have denied 
this motion, althougo it was made to appear tnat on July 29, 1936, 
a payment of $117.92 was made to defendant Pinsler, as directed by 
the court in the order of July 29th from which defendant nas sa .pealed, 

Defendant rests her case upon the proposition that where a 
receiver is appointed and the complainant's bili subsequently dis- 
missed, this is an adjudication that the receiver was ixproperly 
appointed and hence the owner is entitled to all fees which he or 
his solicitor have received, Cases like Burrows v, Merrifield, 
243 Ili. 362, and Feldman vy, Illinois State Pawners Assoe., 279 
Ili. App. 476, support this as 2 general rule, But these gases are 
not applicable to the present situation, Here, when the Bank fore- 
closure procecding was commenced and the receivership in the Kpstein 
case extended to it, tunis had the effect of ratifying the appoint- 
ment $n the Epstein case, The complainant in the Epstein case could 
assert his rignts under the second mortgage by a cross bill in the 
Bank foreclosure proceeding, so that there was no purpose to be 
served in continuing with the Epstein case as a separate proceeding, 
Under the circumstances its dismissal had no besring whatever upon 
the propriety of the appointment of a receiver, 

Counsel for both parties nave not argued tie points in their 
brief but have indulged in a general discussion, Rule 7 of our court 
provides that the argument shall be confined to the points made in 


the brief and no others, and a point made but not argued may be con- 
sidered waived, 

Ye see no convincing reason to reverse the orders apoealed 
from and they are affirmed, 


AFFIRMED, 


Matchett, ?. J., and O'Connor, J., concur, 


geno edt of aunoied ehos dand abuit ;ease Ansh off ot gidaxevisset 
qefeota dachoastob ent yeq of atoio oid bavtebio bas etstes [sex ant Yo 
arabic oa¢ mert Ssflseacas ash tasi neste .rtnome tsi te tiledc-ene 
.scOL ,@8 yiut brie 8 enut to 

‘to seneter ‘io gafc 8 sages okhit af hotit sved aseltfoqaca 
botae®s eves ef .feogaqs offs aricalh of toltom tisat dtiw etorze 
~26@L ,O2 yful ao tend teange of shan aew Sf dguondtie ,mottom eldt 


Yi bedootib a» ,aelenid tnehne'teh of Shan saw £2,TLLi to taemyaq 8 


elas. # esr tushacteb roiswy mort AtcS yin ‘te 1tebt0 edt at txrudo eMF 
6 etsc7 faut actiteocerg¢ ood sogqu saeso tan etest Sasiae ted 


~aifi yisnsupeedue Iffd stitnoantslowaoo sant bus betoaletes si revisoet 
yitaqgoteul aaw tevieoor ont tent aclisotbetbs as st sidt ,bowd tm 
"Oo a8 oii asst tLe of holtitem ef tenvo oft sonmen fne betntogds 
-Plel'tisteas .v awotrod elif asses bevisoet over tevtotfor ain 
@vS ,.9953A stones of. 58 elomt itl .v sambis® haa Soe ffl Eas 
ets goase sasily Gud ,eint Letaste, 2 an eidd ttoqqua ,3Td .qqA ifft 
eatot anes soy nenv ,oi9H ,molteutle Saseedg art ot oldentiegs ton 
tieted¢u odd mi agiserevisser ods fue Ssorteamtos saw gathsooordg ere0l8 
«iNiodgs edt aniviliat to gos'tic afd Asn elt ,th of bobaetxe saso 
bingo seso Abstsg¢k ent oni juenislawes aNf .esso aleteqi six ad doom 
eid of (Lid eeato os vd egendtom booese aco reste atdgia ald t¢eees 
af of saoutny of saw srsiid tedd o8 ,gnibesoorg exrveocisetot Ans 
Sukbesootc svewscse 8 es Bano atateqdt ext Aitw gaiunttads af bevros 
Noon teveds.e saitssd om fad Leaetnelo att agoastemwetio aot reb980 
,tevisoet sp te dasutnioaqs sft to ytsixqota edt 

tisss ai atntog asit grtsk ve ton svar eeittsq ted tot feaoved 
ttues tee ‘to ° elu ,naoleewoats Letenex; «& si heaiwbat evan tud Yolrd 
mk sbam aduiog ory “ad pentiaco od Liere tosawote ont tect aobivorg 


-flos ed yan bevgte ton tud sham tatoeg s baw ,atecto om hae toind ext 
bevisw betehie 


baleoces si1ebte od setevet of moasat golomivaos af esa of . 
,bowxitts ote yodt bas mort 


LLM, DLA, 


stuornoo ,.t ,toni00'O has ,.b .f  tisdotalt 


39267 / f 
ge { 


JULES GILMER KORNER, Jr., 
Appellant, 
APPEAL FROM CIRCUIT COURT 


OF COOK COUNTY, 


269 1.A.620 


KAURICE T, WEINSUENK, 


) 

) 

) 

VS. ) 
Appellee, ) 


WR, JUSTICE BeSURELY DELIVERED THE OPINION OF THE COURT, 


January 16, 1936, a judgment was entered, apparentiy by 
d@efauit, against defendant lor $7267.57; May 13, 1936, which was 
alter the teru at which juddgmeit was entered, defendant tiled a 
petition asking that the judument be vacated and set aside; June 
26, 1936, the court vacated the judgment and plaintiff! appeals from 
this order, 

The controversy is between attorseys, The suit was come 
menced Kay 10, 1932; the declaration alleged that plaintilf had 
performed services as attorney for the defendant and had not been 
paid for such services, Defendant filed an appearance and a plea, 
supported by an affidavit, and a dewand for a jury trial; in his 
plea defendant alleced that plaintiff had scted as associate coune 
sel for defendant and that the defendant had paid hiw in full for 
such services, 

The record next shows thetjudgment of January 16, 1936, 
against defendant entered by William J, Wimbiscus, Judge. May 
13th defendant filed tne petition «sking that the judgment be 
vacated; notice of the motion was duly served upon the attorneys 
for plaintiff, 

The petition asserted that the cause had been assigned for 
trial to Judge Daniel P, Trude; that no notice of trial was ever 
served, as required by the rules of the court; that in December, 


1935, petitioner consulted the docket and no notation appeared 
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relating to the calling of the case; that he asked one of His asao- 
ciates to watch this case during Jonuary, 1936, in which month 
petitioner was 111, but that the associate overiocked tne esil of 
the case wiich appeared in the Chicage Daily Lay bulletin; that 

he did not learn of the judwaent until May; the vetition alao ree 
stated the defense set forth in his plea, 

June 26th the court entered an order Yinding that no notice 
of trial had ever been served uvon defendant as required by the 
Fules of the court; that the case liad appeared on the docket of 
cases assi,med to Judge Daniel P, Yrude for #11 the years between 
1932 and 1936, and that the cause was never called for trials; that 
it appeared that defendant was ill and unable to waten his call 
during January, 1936, at which time this case, with many hundred 
other cases was taken from the trial calendars by an executive com- 


to 


mittee of the court and assigned to a “Syecial Calendar to be 
heard by this Court;" the court thereupon ordered that the default 
judgment of January 16, 1936, be vacsted and sei aside and the 
cause set down for hearing, ‘the devendant had on tile « deniand for 
& jury triai. The record of the judgeent of Jamary 16th recites 


that the cauge was tried by the court without a jury. in People vy. 


Delnere, 260 Ill. App. 624, we held that the court was without 





authority to hesr the cause without a jury where the defendant had 
demanded a jury trial. We cited section 5, article 2 of the eone 
stitution of 1870 - "The rizht of trial by jury as heretofore en- 
Joyed, shall remain invioclate....." 24 Cyc., page 159, says: 
"Where, however, a party has demanded a jury trial the mere fact 
that he is absent when his case is reached and called for trial is 
not a waiver or forfeiture of his right...." Under these circume- 
stances the court was not authorized to try tie cause without a 
Jury, and the absence of the defendant was not a waiver of this 


right in this respect. 
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Plaintiff's sole argument is that courts nave no poxer to 


set aside judgments after the exniration of tue tern otf wiich they 
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are rendered. Sec 
court, upon a proper showing, to vacite a judgment after the term 
at wuieh it was entered, Under the statute defendant ad tue right 
to file his petition or motion seeking to have the judguent vacated. 
As has been said in wany cases, such a motion or petition 
stalids as a declaration in a new suit, If the plaintilf desired to 
question the suliiciency oi the petition he should nave done so by 
filing e "denurrer, plea of nulio est erratum, by niotion to disniss, 
by pleading svecial matters in confession «nd avoidance, or by 
meking an issue of fact by traversing the »llegations,” the People 
v, Green, 355 Ill. 464, 475. See also erris v. (nicazo house 
Wrecking Co., 314 Ili. 500, Vhis court has followed this rule in 


= 


The People v. Gardner, 279 Ill. Apo, 451, where we considered the 
claim that the petition stated no tacts sullicient to warrant the 
court in vecsting the judgment under the motion, We held that even 
if there was an entire lack of sufficient faets alleged in the pe- 
tition, that question was not saved for review unlees it was raised 
by one of the met.ods stated in The Peovle yv, Green, supra. We 
quoted from the Green case; “The petitions filed purnorted to state 
such errors in fact, Whether they did state errors sufficient to 
justify setting aside the judgment is a question of lew, and if the 
State desired to present that questiom to this court it should have 


saved it by raising it in the trial court end securing a ruling 
thereon," 


fiat procedure was not followed in the case at bar, hence 
the question of the sufficiency of the petition is not before us. 
This question not having been raised, tue order of the Cirevit 
court is affirmed, 


AFVIRMED, 


Matchett, P. J., and O'Connor, J,, concur, 
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kk. KOZAK, doing business as 
ADVANCE KEON COMPANY, 
Appellee, 





APPEAL FROM MUNICIPAL COURT 
vs, 


2591.4.625° 


LERNER SHOPS OF ILLGUIOIS, Inc., 
a Corporation, 


ee ee er ee 


AppelLiant, 


WR, JUSTICE MeSURELY DELIVERED TH OPIAION OF THE COURT, 


Upon trial by the court of an action in trover plaintiff 
had judsment for $275, from whieh defendant appeals, 

Plaintiff alleged that defendant wrongfully converted to 
its own use an electric Neon sign, wiich is in the shape oi the 
letter "I" ~ the top over jive Meet across, in heigit over sixteem 
feet, with the words, "Club NManbattan, Dine and Dance", wit six 
transiormersa, 

Harl Burgess was a tenant of the defendant of the second 
floor at 4034-40 West Madison street, Chicago; deiendant's store 
was on the first floor; November 9, 1954, plaintiff sold to him 
the sign in question, agreeing to install and tix it outside the 
building, under a conditional sales contract wuerein burgess agreed 
to pay for the sign in monthly installments, the last falling due 
in Larch, 1935, 

On or about January 3, 1935, Burgess was in arrears in 
his rent and abandoned the premises; he was also in default on his 
payments for the sign; the sign remained fixed to the outside wall 
of defendant's building until it was removed by defendant either 
in the latter part of June or in fovember, 1935. Defendant haé 
leased the vacated premises to snother tenant and the sign was 
removed at this time and placed, apparentiy, in an area way ad- 


jacent to defendant's building, 


Although plaintiff knew that tue sign was sflixed to the 
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front of defendant's building for approximately eleven months he 
never made any demand upon the defendant for the sign nor claimed 
ownership oi it until November 19, 1935; on this date plaintiff's 
truck called at defendant's store on West Madison street and the 
driver demanded of the young lady in charge the immediate delivery 
of the sign; he was referred to defendant's attorney, Myron Wisch, 
Plaintiff's attorney, David J, Zimring, telephoned to Wiseh saying 
that he had a conditional sales contract and demanded the sien at 
once; this sales contract was not exhibited te defendant or its 
attorney until several montis after this suit was commenced, 

Both Zimring and Wisch, respective attorneys for the par- 
ties, testified, ani there is direct conflict in their testimony 
as to what was said. Wisch seems to have suggested that since 
plaintiff had been so long in making any claim to the sign he 
Micht be estopped from asserting ownership, but also suggested that 
the matter could be settled without litigation and that if Zimring 
would submit his sales contract and evidence of ownership in the 
Plaintiff, with a brief, this would be forwarded to the nome office 
in New York City. Defendant has over two thousand stores in the 
United States, with headquarters in New York City. Zimring refused 
to accede to Wisen's suggestion, and on the same day, Noveuber 19th, 
meiled a letter to defendant at its West Madison street store dee 
manding immediate return of the sign and the transformers; three days 
thereafter plaintiff instituted this suit, benjamin Crane, an at- 
torney associated with Wiseh, testified that on the day suit was 
commenced he telephoned to Zimring, saying he had been suthorized 
by defendant's home office to deliver the sign to plaintiff, but 
Zimring refused to accept tais; Crane repeated thet they wished to 
turn over the sign as defendant had no use for it, to which Zimring 


replied, "Too late now - I don't want it." 
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Upon the trial defendant's position was tnat it had a sign 
in its possession and was wiiliny, to give possession of it to the 
person entitled to it as tne court might determine, Defrendari's 
counsel stated that their position was tnat ol an interpleader and 
that it claimed no interest it the sign, 

Moreover, while there was evidenee to the contrary, there 
Was persuasive testimony by a well qualified witness that the sign 
hed virtually no market value, One ol the reasons was that the 
wording of the sign - "Club Manhattan, Dine and Dance,” limited its 
desirability to a buyer who would wish a sign vith those words, and 
that there was hardly one chance in a thousand of finding such a 
buyer. 

We are oi the opinion that this law suit has been caused by 
the contentious attitude of the respective attorneys in the case. 
If plainti1f hed exhibited his conditional bill of sale to defende 
ant's attorney and had been content to wait e few days, the sign 
would have been delivered to plaintiff without litigation. After no 
dewand had been made upon defendant for nearly eleven months it 
might ressonably ask tor time in which to investigate and ascertain 
whether the demand was siade by one lawfully entitled to possession, 

We hold that the defendant was not guilty of unlawfully con- 
verting the sign and transformers in ouestion, hence the judgment 
should have been for the defendant, 

The judgment is reversed withent remandins, 


REVERSED, 


Matchett, P. J., amd O'Connor, J., concur, 
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EDWARD HZ, PLATH, Executor under the 
Last Will and Testament ef ida Plata, 
Peceased, 





Plaintiltf, 
VB. 


EDWARD G, DeLAUNTY et al., 


Defendants, APPZAL FRCK CIRCUIT 





COURT OF GOOK COUNTY, 


289 1.4.625) 


RIGHARD K, O'BRIEN, Receiver, 
Petitioner-Anpellee, 


vs. 


RUTH HOFFMAN (Impleaded with, ete), 
Respondent-Appelicnt, 


a a ee a ee i te tt ee ce? Mi i 


MR, JUSTICE MeSURELY DELIVER™D THE OPINION OF THE COURT, 


Richard &, O'Srien, receiver in a foreciosure proceeding, 
filed a petition asking the court to order cancelled a lease of 
one of the apartments in the premises made by real estate agents 
to respondent Auth Hoffman, preseiuting, asong other reasons, that 
the lease ran beyond the statutory period of redemption; answers 
were iiled and upon hearing the court held that the Lease was 
void and ordered respondent and persons holding possession under 
her to vacate the previvses; it was also ordered that moneys she 
had paid for rat end sums expended lor moving expenses should be 
paid her; she appeals from this order, 

way G1, 1935, G'Brien was appointed receiver in a proceed- 
ing to foreelose a trust deed "during the pendency of the toreclose 
ure suit and the period of redewption"; he was also sutuorizea to 
wanagé and control the premises, “subject to the ordere of this 
court. * The premises have been sold under a foreclosure decree 
ang the period of redemption expired February 27, 1937, 


in October, 1936, a written lease was executed by the 


respondent and the real estate agents of an apartment in the 
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building for a term expiring September 50, 1957; the receiver did 
ret sign this lease snd no order cf court was obtained autluorizing 
it; Gctober 16th the receiver tiled his petition disavowing the 
lease enc the autnerity of the reali estate agents who signed it; 
October 27th his amended petiticn was filed, in wiicn ne stated 
that he had not ratified or affirmed the lease, as it was made for 
a period of time extending beyond the expiration of the period of 
redemption; it was also alleged that tne lease was obtained through 
misrepresentation and fraud, 

Counsel for the receiver in tnis court sugevest that as the 
period ot redemption expired ¥ebruary 27, 1937, the questions pre- 
sented on this appeal are merely moot questions, Hespondent, how- 
ever, argues that the reeeiver mad autsority to maxe @ lease beyond 
the period of redemption. 

Tue opinion in Chicazo Land bank v. licGambridge, 343 I11. 
456, dispeses of this comtention, In that case the trial court 
had autherized tlie Lessee to enjoy the property vor a period ef 
four months after the master's deed issucd, The Supreme court held 
that the court had no authority to make suco a lease; that when the 
period of redauption had expired and the property was conveyed to 
the purchaser the jurisdiction of the court was exhausted, In 
Chicago Depesit Vault Co. v, HoNultn, 163 U. 5S, 554, 561, the ree 
ceiver made « lease for a term wuieh extended beyond the period of 
redemption; it was held that persons dealing witi receivers do so 
at their peril and are bound to take notice of their incapacity to 
coneiude a binding contract without the sanction of the court, 

Gases cited by the respondent cun be readily distinguished. 


Wecks et al, v. Weeks, 106 \. Y, 620, WAS an aetion lor partition, 





and a receiver pendente lite was appointed; the case with the ree 


ceiver was in court several years. It was held that the duration 
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of the litigation was uncertain an@ under the peculiar circum- 
stances the court might sutnorize a lease extending beyond the 
liti-ation; but the court also said that ordinarily a lease 
which micht extend beyond the termination of the litication 
would be unjustifiabis, 

Ve Lind no cpinion applicable to a simple case of fore- 
closure which nolds that a receiver may make a valid lease ex- 
tending beyond tue period of redewnotion, 

. For the reasons indicated the order anpealed from igs 
affirned, 
APFIRRED, 


Metohett, P. J., and O'Connor, J., coneur, 
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Appeilee, 
APPEAL FROM SUPERIOR COURT 


OF COOK COUNTY, 
ARCOLE CONSTRUCTION COMPANY, 

a Corporation, and JAvA SITCGGSRALD, sp © if A 6 2 6! 
289 1.A. 
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UR, JUSTICE O'CONKOR DELIVERED THE OPINION OF THE COURT, 


Cnerles i, Buckels brought suit ageinst the Areccle Consatrue= 
tion Company, 2 corpvoratiion, and Jack Fitzyersld te recover damages 
for personal injuries claimed to have been susiuined by him tarough 
being struck and injured by one of the Construction company's sute- 
mobiles driven by defendant Fitzgerald, There was a jury trial and 


a verdict in pliaintiff's favor against beth defendents tor $20,000, 
which was later set aside and a new trial awarded, Atterward the 
casé was retried and tnere was a verdict against botu detendants for 
$10,000. ‘he court required a rewittitur of 33000, Judgnent was 
entered on the verdict against defendants for j7000 and they appeal, 
The record disaloses that about 7:30 e'clock Sunday evening, 
April 21, 1935, plaintiff, a man about 26 years of age, was driving 
a Plysouta automoriie acuth in the west lane of Skokie boulevard, 
about oneehalf wile north of Willow Read, His three sisters and 
enother young ledy were in the car wito im, At thie point he had a 
flat tire om tue rear left wheel aud irove hic car so thut the right 
wueels were on the shoulder, the left remaining on the pavement so 
that he could change the tire, ile got cut, jecked up the wheel, 
exchanged tires, which took about 20 minutes, and as he was finuishe 
ing his work wae struck and severely injured by 2 Chevrolet autono- 
bile belonging to defendant Construction coipeny wiicn was being 


driven south by its agent, defendent Plitzgerald. 


Skokie boulevard for some distance in the vicinity of the 
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accident, is a straight, level road with a pavement 40 feet wide, 
having four traffic lanes, two for norti:bound and two Vor southbound 
traifie, 

The place in question is in the country; there were no 
buildings or lights in the vicinity; it was somewhat dark at the 
time, Plaintiff and the left rear fender of his car were struck; 
plaintiff was thrown a considerable distance, 

Fitzgerald testilied that he was a watchman for the Cone 
struction company, and on the evening in question had been placing 
caution lights for some distance along tne boulevard "where bridges 
were out to keep traffic out of them"; that he was traveling south 
about 30 miles an hour on the rignt or outer lane; that there was 
considerable traffic at the time; that the lights on the northbound 
automobiles were rather blinding; that he did not see plaintiff or 
his sutomobile until just about the time plaintiff was struck; that 
he did not strike plaintiff's car; that he went about 100 feet south 
of plaintiif's car and then turned back, and he aid another man who 
was passing in an sutomobile and who had stopved, picked plaintiff 
up, put him in defendant's ear and drove to the police station on 
the way to the hospital in Evanston; that a policeman at the station 
said, “Why, he is drunk." Witness denied this and said he had not 
been drinking except that he had some beer between two and four 
o'clock, - that he was not intoxicated; that the lights on his ave 
tomobile were lighted ss he was driving south on the boulevard, 

Other witnesses wio were in plaintiff's car testified that 
Fitzgerald was traveling from 35 to 45 wiles an hour, 

Plaintiff testified that his head lights and the tail light 
were burning prior to and at the time of the aceident, The weather 
was clear and the pavement dry. Some of the witnesses testified 
that the shoulder, which was about 9 feet wide at the olsce in 


question, was soft, while other said it was solid or firm, 
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Plaintiff remained at the hospital five days, during all 
of which time he was in severe pain; he was treated by two prysi- 
cians; after he left the Evanston hospital he was taken to the Jack- 
son Park hospital and placed under the care oi another physician; 
he resained at that hespital about three weeks, during all of which 
time he was in pain; he was taken ‘ome from the hoepital and was 
there confined to his bed for the next two months, after wich he 
got around on crutches for about a month, and after that used a 
eane for three or four weeks; he had dizzy spells end severe heade 
aches, and at the time oi the trial, June 1, 1936, mor? than a year 
alter the accident, he was still under the doctor's care, He tese 
tified that "It was just turning dark when I stooved, It was dark 
when the accident hannened,* 

A number of Aeray nictures are in the record, Dr, Christo- 
pher testified that on the evening of the accident ne examined 
Plaintiff at the Evanston hospital when Aerays were taken; that he 
found a fracture of the “head of the tibia" involving the spine of 
the tibia, a minor fracture of the sacrum and a minor fracture of 
the ilium; that he found bruises and abrasions and that plaintiff 
was in considerable pain; that they put a plaster cast on the right 
leg, 

Dr. Cox testified that he treated plaintiff at the Jackson 
Park hospital and had continued to treat him to the date of the 
trial; that he found a “linear fracture of the right side of tie 
sacrum, ***" 4 fracture of the tibia; that four bones in plains 
tiff's body were fractured; that he found lacerations and contusions 
and other injuries; that he placed a piaster cast around plain- 
tiff's waist and down his right leg 6 inehes below the knee, and 
that the injuries were permanent, 


Defendants contend that plaintiff was guilty of contributory 
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negligence as a matter of law, and that the court should have die 
rected a verdict in their favor as requested; that in any event, 
the tinding oi the jury that plaintiff was in the exercise of due 
care and caution for his own safety is against the manifest weight 
ef the evidence, A number of cases are cited to the point that 
plaintiff was guilty of contributory negiizence as a matter of law, 

In Leutban v, Chicago City hy. Co., 193 Ill. App. 329, we 
said (p. 333): “As a general oroposition, the cuestion of contri- 
butory ne.lisence is one of fact for the jury, and only becomes 
one of law when the evidence clearly establisnes that the accident 
resulted from the neglisence of tne injured party, If there be any 
difference of opinion on tne question, so that reasonable minds may 
not arrive at the same conclusion, then it is a question of fact for 
the jury. Bale v, Chicago Junction Ry. Co,., 259 Ill, 476." 

In Kelly v. Chicago City Ry. Co., 283 111. 640, the court 
said (p. 645): "As a general proposition, the question of contri- 
butory negligence is one of fact for the jury under all the facts 
and circumstances shown by the evidence, (Bale v. Chicago Junction 
Railway Co., 259 Ill. 476) but cases occasionally arise in which a 
person is so careless or his conduct so violative of all rational 
standards of conduct applicable to persons in a like situation that 
the court can say, as a matter of law, that no rational person would 
have acted as he did and render judgment for the defendant," 

In the instant case the evidence is to the effeet that the 
accident occurred about 7:30 p. m3 that although it was dark at 
the time the ni-ht was clear, and one of the witnesses called by dee 
fendants testified he was driving south in the boulevard at the time 
in question and that he first saw rlaintiff's car (which vas after 
the accident) “when I was about a mile away. The weather was clear 


and the highway straight." The paved roadway was 40 feet wide with 
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four lanes for traffic; the road was straight and the country level, 

There is further evidence that plaintiff's rear light was 
burning at the time, although there is some evidence from which it 
might be inferred that the light was obseumed by the damaged aue 
tomobile tire which was leaning against the car, When plaintiff 
found he had a flat tire te pulied to the right so that the two 
right wheels were on the shoulder, The evidence is in dispute as 
to whether the shoulder was solid, Plaintiff testified tnuat he did 
not pull entirely off the pavement because he could not well use 
the jack to lift the wheel unless it was on the pavement, 

the jury saw and heard the witnesses and was in a much 
better position (as was tne trial Judge) te determine the truth of 
the matter in controversy than we are, in « court of review where 
we have but the printed page before us, ‘the jury found in favor of 
the plaintiff, its finding was approved by the trial Judge, and we 
are of opinion tiat although the question of liability is exceedingly 
close, yet we think the question of whether the conduct of plaintiff 
at the time in question was "so violative of all rational standards 
of conduct" applicable to persons in similar circumstances, was for 
the jury; and we ere also unable to say that the finding is against 
the manifest weight of the evidence, 

Counsel for defendants furtner contend that on the trial of 
the case counsel for plaintiff made statements in his argument to 
the jury wiiech were so improper, prejudicial end inflammatory as to 
require a reversal oi the judgment, and although counsel for defend- 
ants say that most of their objections to such argument were suse 
tained, yet this did not cure tne error. It is also contended that 
plaintiff's counsel in his argument claimed that plaintiff had sus- 
tained certain injuries, of which there is no evidence ,and that the 
Judgment is excessive, 


We have considered all of the contentions, and while we are 
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unable to avprove of ail that was said and aone by counsel tor 
plaintiff, yet we are of opinion that we would uot be warranted in 
disturbing the judagsent, 

Upon a consideration of the entire record we are of opinion 
that detendants have had a fair trial and that the judguent is not 
excessive, 

the judgment of the Superior court of Cook county is 
affirmed, 


JUDGMENT APYIRWED, 


Matchett, P. J., and NeSurely, J,, concur, 
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CATHERINE SCHULTZ, 
PlaintiffeAp ellant, 
APPRAL FROM SUPNHLIOR COURT 
ve, 
Ox COOk COUNTY, 
THE LIVE STOCK NATIONAL BANK OF 
CHICAGO, Administrator of the 
Estate of Max Grabo, Deceased, 
Det endanteAppnellee, 
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ER, JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT, 


Catherine Schultz brought suit against wax Grabe to ree 
eover compensation for injuries which sne claimed to have sustained 
in an automobile collision, as a result of Grabo's neglivence, There 
was a verdict sand judgment in defendant's fover, Plaintiff vrosecue 
ted an appeal to this court, Afterward Grabo died snd the Live 
Steck National Bank of Chicago, as administrator of his estate, was 
substituted, The jucgment vas reversed and the cause remanded for 
erroneous instructions given at defendant's request. Sehults v. 
Live Stock National Bank of Chicago, 278 Ill. App. 623 (avst.) 
Afterward t cre was another trial and again the jury found defendant 
not guilty, ané@ plaintiff prcesecutes this sppeal. 

The record discloses that about 5:30 o'clock on the evening 
of December 27, 1931, az it was getting dark, plointiif was riding 
as a passenger-cuest in an autemobile driven by Fred Brei west in 
Dempster street, ani as they were crossing Waukegan road, a north 
and south street, there was a collision between the Brei car and 
an automobile driven by Grabo east in Dempster road as it turned 
to go north in Waukegan rosd, Brei's favily was in the automebile 
with nim, one of the children beside him on the front seat, his 
wife in the seat immediately behind him with their baby on her lap, 
and plaintiff opposite her - on the rigatiand side of the rear seat, 
There were "stop and go" lights at the intersection operated by a 


policeman stationed at the northeast corner of the intersection 
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The evidence is to the effect that as Erei was some dietance east 
of Waukegan road the liguts changed to green,so that he continued 
across Waukega. road at about 25 miles an nour, ‘There were Your 
lanes of traffic in Dempster street; Srei was driving west in the 
second lane from the nortan; Grabo's car was coning east in the 
second lane from the south at a moderate speed. tie turned his ca 
to go north in Waukegan read at or sear the west side of Waukegan 
road, and when it looked as though there would be a coilision, 
Brei turned hic car to the left or south and the right sides of 
the two cars brushed or sideswiped each other; Grabo's car just 
prior to the collision was traveling at a “moderate speed, very 
slow at the time.” ‘The two cars stopped at once end all the 
persons, including plaintii?, got out of the cars, The cars were 
then moved to the northwest corner of the intersection; plaintiff 
Claimed she was injured, and she then took the netics of some pere 
sons; aftervurd the two cars were driven away. Plaintirf refused 
to ride farther in the Brei car aid went away in the car of another 
person. 

Max Grabo having dled prior to the second trial of the case, 
plaintiff was disqualified under the statute, so we do not have her 
version of the matter, 

Andrew A. Gour, called by plaintiff, testified that he was a 
graduate of an osteopathic coliege in Uiicago and lieensed to prace 
tice osteopathy in Illinois in 1903, during which time he had prace 
ticed in Chicago; that he hed known plaintiff about six years; that 
he first treated her on December 23, 1931, the day ufter the accie 
dent; that he found “a lumbar and hip condition, ‘There was a bruise 
ang a little swelling in the lumbar and slightly in the right hip, 
and the rest of the spine was very tense, so it was hard te treat;" 


that plaintiff told him of the automebile escident and he treated 


« 


gers @yetezih auas easy fat as cedt doovte edt of ef sonebive of 
hegmidios Of Jest oa, maoot, of fanned ettrg if ace Rhaot. negotueW to 
 soec aqey avs. tees 2s fcdin G5 gseode tse Bbeor wagsdusY aaotosa 


aid ih geov odiivith vay ievil pdesuis teteqmed mi eittart fo esnat 


niin mi yean guloo ae. tes a'odawd sabuem oft atott exel baocorea 


wo eis Bemcd si. .bevan odoxehon o tn cénoa astt stort enel booosa 


ae otged ‘to satin Jeaw eed taeda to JH Heot deyeawwe® mf Cttor ox of 
»folekllos ai *ipew stand sword an besioel Fi xonw rts ,bsot 

to gahie Fitts usd i gtuos to FtsL sit o¢ tas aka bem yt Letd 
taut tev s'odet® ptssdo cos beqiwaells toe beseuxd arso ows est 
fisv ,Becat e¢utosos" 6 Jas yni.evsid aew mofsilfos ect og toitg 


ceade eiso ows od ", emit aod ta wole 


r 
x 
- 
: 
= 
re 
G 
ved 
— 


agen Atweo oft amass and to duo Jo, ,tThidalele yatbutont ,enoerusg 


‘ttiguiele jacivoositedini auy ‘io t9etey feewAyron od of bevom mods 


Isq ouloe ‘to Salt edi “oot aaiy ee hate ,betutat asw site hemisto 


boeytex Pilanisii yee deveth ote @tso ows ss Borteasta jenoa 


qeiitans to reo add of taws case sas teo fetd edt mi teddiaet shia as 


»OFISG 


wig to fektd fitcoga end og telie beth gatved odatd xail 


gon oysi. fom of oF cu ,edvdode oc? teh betittewpelbh asyv tiLgtciel 
‘ > 


obdeck off to uotatev 


nee dodg helttiteed (Triialela wd heliso thet .A WeebaA 


sete of fesuoolt fas cyeoivu ab syoitoe olsadaeqostao me ‘to etanbaty 


pig fei at oukt dotdw antvoh ,SU@L mk alonif{fl ma eiseaqostace volt 


axaov “is tuote Tritaiele avend bed od stadt j;ogacthd af heottd 


eisos afd tedte geb aur ,f5CL ,88 rodsese@ ae todd bossott darlt ext 


ead 


¢ 


bs ary 
‘ 


gid a auv sixstl ,aoitlones qid baa ‘taeda 8” baso't of tadt ;toeb 
gist gdyiz ens ai ~itdelia bos tsdawl edd ak galiiowe olisif # bis 
¢eord @3 Sinn way di oa ,aaned yrov-waw emigqa sad to suet git bas 


Bedcatd of bete fushison elidowedsa adi to mina bLot ‘ttrigntat¢ tans 


her about a month and a half; that he found the “right hip slipped 
up in the back, the tiilth lumbar rotated to the right and the sec- 
ond to the leitt;" that he gave ber 21 treatments, On cross 
examination he testitied he knew pisintiif about two years before 
the accident; that when he lirst knew her she was perfectly normal; 
that a year or so beltore the accident he saw her at his lectures; 
that he never exauined her before December, 1931, Some of the 
testimony he gave on the former trial is in the record and wnat 
purports to be his office memorandum which indicates he first 
treated her on January 8, 1932, 

The evidence further shows that no one was injured in the 
collision except plaintiff, 

Dr, Warren, a practicing physician and surgeon, testified 
he tirst sew plaintiff February 19, 1932, and made a complete ex- 
amination of her; she complained of severe pains in the lower back 
just above the nip, dizzy headac:es, that she found great diffi- 
culty in rising from a sitting or reclining posture; tist his ex- 
alination revealed spasticity of the lumbar muscles in the bower 
back; that she was “markedly dizzy;" that in his examination he 
used a fluoroscope and thare were Aeray pictures of plaintiff, aA 
number of those are in the record. We testified that the last time 
he treated her was the latter part of 1933; that he made another ex 
amination in 1935, and that when he first examined plaintiff the 
conditions he found “were the result of recent trauma," 

Dr. Zeitlin, called by plaintiff, testified among other 
things, that he was » physician specializing in Xerays, A number 
of Xeray pictures were then shown him and he testilied at considere 
able length and on re-cross exaiuinsation said: "#rou the type of 
scoliosis I find in this film, my opinion is that it cannot be 
traumatic." He further testified that He knew nothing about 


plaintiff and that his information was based on the A-ray oOictures, 
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There is further evidence in the record as to plaintiff's 
physical condition, sone of which is to the effect that she was 
suffering from sone ol ‘the same allments for a considerable tine 
prior to tie accident; while on the otner side, there was evidence 


that her Wealth was good prior tc the accident, 






Counsel for plaintifY says the verdict is against the mani- 
Test weight of the evidence; that the evidence is "all one way" - 
that the cause of the collision was the neglisence of Grabo. And 
after discussing the evidence he says, "Why did the jury bring in 
such a verdict in the face of this evidence? Was it because there 
was no evidence of injury te the plaintiff? The answer to tnis 
question is equally obvious from an examinetion of the record," 
The evidence is to the effect that Breil was traveling at 
about 25 miles an hour secross Waukegen road and that Grabo was 
Coming east very slowly when he turned toward the north. ‘The 
police officer testified that /Brei's car approached the Grabo car 


it slowed up and “when they came together it was just a brushing 


of aa aa They didn't move any further." 
@¢ think the question whether Brei or Grabo or both were 


to blame was vor the jury, Whether the jury based ite verdiet on 
this question or whether it. found that plaintiff was not injured, 
obviously we are unable to say. The case has been tried twice and 
two juries have found for the defendant, We fecl we would not be 
warranted in disturbing the verdict, which has been approved by the 
trial Judge. We sre also of opinion that the court should not have 
given, at defendant's request, the instruction complained of by 
counsel for plaintiff. By that instruction the jury was told that 
Plaintiff was net relieved from the duty of exercising due care 

for her own safety because she was an invited guest, riding in the 
automobile, but was bound to exercise ordinary care and caution for 


her own safety, and that if the Jury believed from the evidence that 
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plaintiff did not exercise such care, “or that she failed te use 
her senses and faculties to warn the driver of the automobile in 
which she was riding of approaci-ing denger, end that her failure 
so to @o under all the circumstances and conditions in evidence 
was négligence on her yart wich caused or proximately contributed 
to her injury, if you find she was injured, then the plaintiff 
cannot recover and you should find the defendant net guilty," 

While it was plaintiff's duty to exercise due care and 
caution for her own safety, there was no evidence that she did not 
exercise suci care, As stated in the opinion rendered in this 
case on the former appeal, “The only time that a passenger would 
be required to give a warning would be when he saw some danger 
which the driver did not see, It the driver sees an spproaching 
automobile, and is watening it, then no warning is necessary." 
We went into this question fully in Hagen v, Bailus, 283 Ili. App. 
249. While this instruction was erroneous and directed 2 verdict, 
we think the error was not suci, in view of all the evidence in 
the case, as would warrant a reversal, ‘The fucts were not compli- 
cated but few and simple and easily understood, We think the ine 
struction did not mislead the jury. 

The judgment of the Superior court of Cook county isa 
affirmed, 


JUDGMENT AFFIRUED, 


Matchett, P. J., and MeSurely, J., concur, 
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NEWLAN-RUDOLPH LITHOGHAPHING 
COMPANY, a Corporation, 
appellant, 
APPEAL I'ROM SUPERIOR COURT 
vs, 
OF COOK COUNTY, 


289 L.A. 626° 


SHEPARD & LAWRENCE, INC., and 

CHILD DEVELOPMENT YOUNDATION, 

INC., a Corporation, 
Appellees, 
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MR. JUSTICE O'CONNOR DELIVERED TH! OPINION OF THE COURT, 


Plaintiff brought an action agsinst the defendants to 
recover $1050, with interest thereon at 5% per annum from October 
8, 1932, At the close of plaintiff's evidence there was a finding 
and judgment in defendants! favor and plaintiff appeals, 

the record discioses that on October 3th and 10th, 1932, 
plaintiff entered into a written contract with Shepard “ Lawrence, 
Ine., (hereinafter called the defendant) whereby plaintiff was to 
print and manufacture 15,000, S8evolume sets of books known as 
"Book Trails" for $10,500, and ae part of tne consideration 
plaintiff agreed to buy stock in the defendant company for 10% 
of the contract price at $10 a share, On October 8th plaintiff paia 
defendant $1050 for which it received 105 shares of defendant's 
stock, and plaintiff! contends that afterward the Child Development 
Foundation, Inc., purchased all the assets of Shepard &« Lawrence, 
Inc., and agreed to pay ail of its liabilities, 

Plaintiff contends that under the written contract of Octoe 
ber 8, 1932, tie defendant Shepard & Lawrence, Inc., was to there- 
after notify plaintiif to proceed with the manufacture of the books; 
that no such order was given, and plaintilf after Waiting a reasone 
able time tendered back the stock and demanded the $1050. 

Plaintiff offered evidence to the effeet that on October 8, 


1952, it was given a written order for the books by Shepard & Law. 
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rence, inc., and two days later a written supplement or meuorandum 
of the order. These two documents are in evidence. The order of 
October 8 provides that plaintiff! is to deliver the books when 
manufactured to Shepard & Lawrence, “as per later instructions,” 
There is also in the reeord a contract entered inte between wthep- 
ard & Lawrence, Inc., with Warren T, Davis, dated December i8, 
1933, which contract was assigned by Davis to defendant Child De- 
velopuent Zoundation, Inc. It recites tuat Saepard < Lawrence, 
Inc., ig engaged in the publication and sale of «a set of books 
known as “Book Trails" and that all its property, wnicu it is selie 
ing to Davis, is free trom incumbrances and liens, "except possible 
claims of creditors for current and contingmt liabilities," The 
contract further provides that Davis is to organize a corsoration 
with a canital of $150,000, and that Shepard & Lawrence, ine., 
agrees to subscribe for an amount of oreferred stock in the company 
equivalent to the present paid-in capitalization of Ghepard & Lawe 
renee, Inc.; that Shepard & Lawrence, Inc., was to turn over to 
Davis all its property, including all of its accounts receivable, , 
title to plates and paintings, art work, and copyrights of "Book 
Trails", etc. ‘the buyer agrees to collect the accounts, deduct 

15% as a collection fee, pay sny legal claims which may arise 
against the receipts and"31000 a month to Seller until $10,000 has 
been turned over for the payment of Seller's current liabilities; ” 
that additional sums are to be deposited with the Nertnern Trust 
Co., “as a special reserve fund for the payment of Seller's econtin- 
gent iabilities and the cost including attormmeys' fees, for settling 
the sane or defending any suit that may be brought against the Seller 
to establish the same." 


At the close of plaintiff's evidence tiie court, on its own 


motion, held that plaintiff had not made out a case and entered 
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judgment accordingly. In rendering his decision the court said, 
"There is nothing in tnis case, You haven't snown anything. You 
have got an ambiguous contract, no time iixed, indefinite, You 
kept the stock. What you should have done, if you had any claim 
against this corporation, it was your business within a reason- 
able time to insist that they give you this order, aid on their 
failure to give you he7Fbu should have demanded back your money. 
a** You have slept on your rights, ow you come in on a contract 
that is indefinite absolutely and in a measure anbiguoue, and 
contend that you are entitled te your ieney back, when as a matter 
of fact you never demanded that they shoula@ give you this order," 
The order or contract of October &th expressly provides 
that plaintill was to proceed vith tne manufacture of the books 
when defendant gave it orders to do so. ‘hse contract provides that 
piaintilff was to tienuiseture the books "as per later instruetions" 
(wuich were to be given by Shepard & Lawrence, Inc.), and no time 
boing mentioned, tue law presumes a reasonable time thereafter, 
Plaintiif in its complaint alleged that it was at all times 
ready, able and willing to manufacture the books when so ordered by 
Shepard & Lawrence, but that Shepard & Lawrence “refused to give 
to plaintiff the later instructions required by said order," 
Shepard & Lawrence, Inc., in its answer admitted the making of the 
contract, the payment of the $1050 to it by plaintiff for the 105 
shares of stock, but denied that plaintiff wae ready, able and 
willing to manufacture and deliver the books for the price named 
in the contract, but alleged that on the contrary plaintiff told 
it prior to starting the suit tnuat it would not manufseture the 
books for the price set forth in the contract; that sat the time of’ 
the execution of the contract of October Sth and lOth, plaintiff 
was advised that before the 5th edition of the books (which was the 


edition wentioned in the contract) could be printed or required by 
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Shepard & bewrence it would be necessary jor Shepard « Lawrence to 
sell the bslance of the 4th edition of the books and therefore it 
might be “many months before the defendant would reguire and need 
and therefore give instructions for printing any part or portion of 
the fiith edition,” and that at the time plaintiff teld defendant 
it would not print and deliver the books at the price named in the 
contract, defendant told piainti?ff it had an adequste supply of the 
4th edition to take care oi the demand for the books, Defendant 
further alleged that the Ghild Deveiopment Foundation, Inc., did 
not purchase ali of the asseis of Shepard & Lawrence and did not 
agree to pay the liabilities of Srepard & Lawrence, ine, 

Where a contract fixes no time witliin wiien the work is to 
be dome the law will imply a reasonable time, ond what is a reason- 
able time depends upon tne circumstances of the particular cage. 
in re iieliaug, 225 ted. 460; Williston on Sales, 2nd ed., sec. 457; 
Hamilton v, Sculiy, 118 Til, 192. 

Since the contract of October 8th did not specify the time 
Within wuich plaintiff vas to manufacture the books (but wae to do 
90 when leter requested by Shepard & Lawrence) the iaw will presume 
(Shepard & Hawrence having given no such instructions) that they 
should have been given within a reasonable time; that Shepard & 
Lawrence, Inc., construed the contract as requiring it to give 
plaintiff instructions wnen to proceed with the work is shown by 
its anewer, from whicii we have above quoted, because it alleges that 
it had a part of the 4th edition on hand and would not require the 
manufacture of the 5th edition by plaintiff, and therefore would not 
“require and need" to give plaintiff instructions until it needed 
the 5th edition. 

in the instant case the contract for the books is dated 
October 8, 1932; the suit was begun August 11, 1934; the case was 


tried October 6, 1936, Since only plaintiff's evidence is in th 
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record, we sare of opinion that Shepard & Lawrence did not give 
Plaintiif instructions to commence the manufacture of the books 
within a reasonable time, We are also of opinion that plaintiff, 
by tendering back the stock certificate Yor the 105 shares of 
stock, was entitled to have the $1060 returned, and it was not 
necessary, under the facets disclosed by the evidence, for plaine 
tiff te have made a demand before bringing suit, It is obdvious 
that the demand would have been unavailing, and the law never 


requires the doing of a useless act, Nat. Bond & Investment Co. 





Ve. Zakos, 250 Ili. App. 608; Cranz v,. Kroger, 22 Ili. 74; Kee & 
Chapell Co. v. Penn. Co., 291 111, 245, Plaintiff made a prima 
facie case against botn defendants, and the judguent of the 
Superior court of Cook county is reversed and the cause remanded, 


REVERSED AND REMANDED, 


kKatchett, P. J., and keSurely, J., concur, 





proper judgment. The attorney for appellant afterwards wrote 
a letter to the clerk of the Circuit Court in which he related 
the conversation above menticned, ststec that he agreed with 
the attorney for appellee t'iat there was no sufficient jucg- 
ment, ete., and thet the clerk might show his letter to the 
judge. Attorney for arnellant did not appear in court on 
January 15th, 1935, and upon the case being called the trial 
court dismissed the case for want of deectinen. No appeal 
was taken therefrom and no action of any Kind at the term 

at which it was enterec, nor the following March Term, but 

in the May Term, 1935, appellant appeared with a cifferent 
lawyer and filed his motion to set aside the order of dis- 
missal. The Court denied this motion, as above stated. 

This appeal challenges the right of the trial court 
to dismiss the cause in the first instance. In Hague vs. 
King et al 245 Ill. App., sneaking through Ur. Justice Hig- 
bee, we held that "An appesl from a judgment of a justice 
of the peace which simply amounted to a finding gives the 
County Court no jurisdiction and it should sustain a motion 
to dismiss the case." ‘hat the court can do on motion of a 
party it can do on its own motion. It must necessearilly 
be so; also when cases get onto court dockets, although it 
is apparent on their faces that the court has no jurisdiction 
to hear them, they must remain there forever because the 
court is powerless to dismiss them, 

In addition to the rower of the court to dismiss 
for want of jurisdiction in this case, the court had a vir- 
tual agreement of the narties that the case shovld be dis- 
missed. 

The dismissal by the court was a final appealable 
order from which Appellant did not appeal, instead he waited 
three terms and made the motion to reinstate the denial of 


which he now complains about. ‘“‘e are of the opinion that 
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‘to reinstate the cause allowed even were it otherwise meri- 
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torious. In our judgment the trial court properly denied 
this motion and its judgment in that regard is hereby affirmed 


JUDGMENT AFFIRUED. 
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idurphy, J: 

In 1928 appellant received a deed to & tract of land 
Gonsisting of 40 acres loceted in Ste Uleir County. Subse- 
quently two deeds claimed to be atiees were tiled of record 
and in 1905 appellant filed «& bill to remove them as clouds 
on his title.- Appellee wes not named as a party in either 
deed but wes mauve a party acfenuant to appellant's suit and 
appeared and filed an answer and crosstill claiming to be 
the owner of the land. ishile this suit wes pending the 
Departinent of Public Works and Euildings filec a petition 
in the County Court to condemn e risht of wey for a state 
road across the lana in question. Appellant and appellce 
were made Gefendents to the emient domain proceeding and by 
reason of the dispute as to ownership oi the lend and the 
litigation pending, the damages that were awarded were oraered 
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paid into the County cide Subsequent to the Geposit of 


(Ad ct 


the fund Whe 1c County Treasure the suit to gu 
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t title pro- 


ceeded to @ finel decree. Qin September 60, 1955 e decree 
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was entered dismissing appellee's crossbill and decreed the 
title to the 40 acre trect and other land to be in appellant. 
Appellee iiled a notice of appeal to the Supreme Court, furnish- 
ed prouf of service of notice, and tiled a bonu so that the 
appeal would act as a supersedcas. December 40, 1955 while the 
appeal was pending and before the record haa been filed in the 
Suprewae Court, parties ersreed on a settlement and executed a 
release under sezl. No reference wus aede in tne release 
agreement to the money on deposit with the County Treasurer. 
Subsequent to the execution of the release, appellee petitioned 
the County Court to pay the conceanation fund to her. <Appellant 
Claimed it and the County Court entered en oruer directing tue 
money to be paid to Appellee. ‘this appesl1 is from that order. 

The question raised on this eppeal mekes it necessary 
to consider the releise agreement and to determine whether 
or not that egreement includec the dispute vetween the parties 
over the fund then on deposit with the treasurer. 

The releese after giving the nemes o1 the parties and 
their respective residences, reeites that "\;nereas there head 
been Givers dealings and transactions between the said LEaward 
de Cruse, Eleznor Cruse, his wife, and Mary C. Gass Mueller, 
with reference to their business and otherwise and certain 
disputes and Gifferences heve arisen betyveen then. The second 
paragraph recites that the parties “Have agreed to settle ell 
of the said disputes and differences now existing between 
them by the payment of tne sum of 15,0GU. by the saia Nery 
C. Gass itveller to the saiau Ldward Je Cruse and ilesnor Cruse, 
his wife, and by the execution ot mutual relecses in the manner 
hereinafter set forth." ‘The relesse then provides that in 
consideretion of yd,0UG. the receipt of which is acknowleaged: 


"kach of the parties hereto does hereby release the other, his 


Le 
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or her heirs, executors, administrators and assigns irom all 
debts, accounts, claims, demands, damages, actions, causes of 
action, suits and controversies, ol any kind or nature whitso- 
ever, for or by reason of any matter, cause or thing from the 
beginning of the world up to the date hereof, and particularly 
all suits now pending in any of the courts of it. Clair County, 
Illinois, or the City of St. Louis, Missouri, wherein the parties 


intiff or defendant, and 


5 


hereto, or any oi then, are parties pl 


“~ 


which involve metters in controversy tetween the parties hereto 
or eny of them." The iurther provision was that each party was 
to pay their own aitorney fee, that cli suits should te disuaissed 
including appellee's appeal to the Supreme Court and that appell- 
ant and his wife should convey by guitclaim deed all their titie 
and interest in all land involved in the Llitivetion to apvelice. 
A supplemental release was uréwn excepting certain specified itens 
ort personal property which were then in the position oi appeliee 
but which were to be delivered to appellent. 

if the titic to property condemed is in litigation in a4 
pending chencery suit it is proper to order the soney paid into 
the hands of the county treesurer to ebide the result of the 
Chancery suit. lUddleman vs. Union County Transaction Co. 217 
Ill. 409. If the property is teken for public use the compen- 
sation money is deemed & substitute for the proverty taken. 
City of Chicego vs. Gage 268 Ill. 232. 

It is evident that when the money awarded in the 
condemnation suit wus paid to the county treasurer there was 
sharp dispute VEWER enpnellent enc appellee as to its ownership. 


It must be assumed thet the words in the release, "Certai 
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disputes and differences have arisen between them" were used 
by the perties as intending to incluce the dispute over this 
fund. It would follow that in the seconu recital where they 
agrecd to settle all of the said disputes anu difierences thet 
it was intended to include the dispute over this func. In the 
release they agreed to include sll detts, accounts, cleims, 
demanus, camages, actions, causes of actions, suits and con- 
troversies, of eny kind or neture whatsoever, ior or by reason 
of any metter, cause or thing from the beginning of the world 
up to the date hereof. in consideration of this seitlenent 
appellee wis to pay y5,000. to appellant and to receive fron 
appellant a deed for his interest in the property involved in 
litigation. 

Appellant contends that where general language pur- 
porting to release all claims is used end included in the re- 
lexse are certein specified items, that the reiecase shall be 
construed as limited to the specific items only. 

In Crum vs. Sawyer 1lJé Ill. i409, 404 the court said: 
"Here the general and comprehensive expression comes tirst. 

It is that the perty of the first part does 'release....all1 
right and interest of every kind and nature whetsoever, end 
especially his contingent right of dower and homesteed,' 
etc., in the isnds of his wife. The larger and more general 
intent is first steted...An intent thus expressed will not be 
defeated or limited by subsequent expressions more restricted 
in their applicetion." The same rule was followed in Chicago 
Union Traction Co. vs. O'Connell 224 Ill. 428; Bruntisge vs. 
Gottschalk, 205 Ill. Appe 200. 

It is our conclusion that the trial court correctly 
construed the release as including the adjustment of the dispute 
between the parties es to this aeposit iund end thet it was 
intended that appeliee should have all the property including the 
Geposit in question unon the payment or 35,000. 

The judsment 18 afiirmed. 

Judgment Affirmed. 


Wot ty Rr Prttralnsct uU 42.26 


ae 





= 


STATE GF ILLINVIS 
APPELLATE. LOUEZ 
POURTH DILTRICT 


Oct 


—==—* Pore, lyse. 





fern hoe 38 AZONC& NOe 2d 
THE CIZY GCF ELDGRADS, t 
& Mumieipel Corsursticn, { 
et ale, § 
Appellees, { APPEAL FRGM THE CIECUIT 
i COURT OF SALINE €GURTY, 
Vie § TELINOIWSs 
4 : 
THE ELDURSDO WATER j ey &§ Q I A 2— 
Cia?raay, a Corpor: tion, 4 ofthe 6 2 4 g 
Appellant. H 


marphy, J: 

The City of Pldorndo 2nd 54 other pleintiffs filed 
& Suit in the Circait Court of “Siine Lounty against the 
Plicorads “ater Cospenye A tesperery injunction wes issue- 
€a enjoining the defendant Irom Giscontinuing weter to any 
Consumer and ordering water service reegtablisined to aii 
Consumers wherein their source of suppiy bas been indiserin- 
inetely discontinued. fhe action wes besea on & viuvliation 
of contract, impurity of water, ena feiiure to observe tie 
rulings of the Commerce Comsissione Answer WAS Tiled with 
& motion tu Giseclve the temporary injunction. Aifadsvits 
were Tiied in suppert of the aoticn. Un August le, 1965 
the aution to dissoive wes Genied as to the City of Lidor- 
ado, ElGerxio Sehool District Noe u7 and Fe Ke Plerce éoving 
business with Fldercdo Hospital and as to ali other plain- 
tifis the teaporaery injanction was dissolved for want of 
equity. Seven taye thereniter a supplementary decree was 
entered and wes stated to te for the purpuse of clerifying 


the ceécree of August 12. On August 12, 1¥s5 defendant filed 
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Sugztstion of dear sé. 


fhe aatier esme on for a Tinni heeriiig upon evicence 
eng on December 9, 1955 » finnl cecree wea entered finding 
thet the weter furnishecé prior to the temporary inguncticn 
wes not ressonably pure and wes unfit for ceneral use, thet 
the defendunt threctened to diseontinue the weter to users 
not paying in full erivr to the issuance of tne temporary 
writ, that the temporery injumetion was properly issued, 
tne the cefentent has constructed new Tiliretion piant, 
thet tne water is now of goou GCuBlity ané thet the srounds 
for ingumetion Have teen rencved, taat BO Gseiiuges And accrued 
te the Gefendant ani tant thereiore no evidence wee hesrd 
OH the Sugesesticn of dsauazses, oruered that the temporary 
inguscticn snd modification thereof te diuscived and thet 
the cefendent mey not shut off water service to delinquent 
users because they ove for say water LPurhighea tetscen 
Bovember i, 1924 ané Ausust wi, 1vs5. fefendant aprexled 
from thant cecreé and asks this court to reverse the trial 
court, Gissolveé the injunction an@ resand the sue oniz 
for the purgese of & heerines to sscese éefentant's daseces. 
Aypeiieee have not filec eny trieY eng uncer the practice 
of this Gourt where en eppellee does not apsesy end fiie 
a@ trief the cecree is reversed pre forss. 

fhe oréer of tiiis court will be that the detree of 
tne iower court is reverseé and the esuse remanded <.th 
Girecticas to Giseclve the teuaporary inygauttion ane 
moGiiicstions thereoi cs te ail plaintiifa and innit tne 
ingumetion sheil uct be corntinued aseinst the tefencant 
&8 to any deiinguent custoners who used wetexy bi tveen 
Hovenber 1, 1934, sxzG August 61, 1945 and who Reve not 
been peig for saue, anc that the court wey heer and deter- 
wine Geiendant's right to demares and the amount thereci. 


Keverse resianded "ith Gireetions. 
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